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CURRENT TOPICS. 





The vexed question of what is to be re- 
garded as purchase-money of real estate, 
with relation to the homestead exemption, 
or to the priorities of equities, has re- 
cently been passed upon by the Supreme 
Courts of Iowa and Wisconsin. In the Iowa 
case (Kaiser v. Lembeck), the facts are some- 
what intricate. The owners, tenants in com- 
mon of real estate, executed a mortgage to 
the plaintiff to secure borrowed money. ‘The 
land was afterwards sold for delinquent taxes, 
and the tax-title, which was conceded to be 
perfect, came into the hands of a third party. 
The original owners applied to other parties 
for a loan to enable them to purchase the tax- 
title, and executed a mortgage to secure the 
money. The action was by the first mort- 
gagees to foreclose, and the second mortgagees 
were made parties defendant. They defended 
on the ground that the money furnished by 
them to purchase the outstanding tax-title 
was, in the contemplation of equity, purchase- 
money, and therefore entitled to a priority. 
The court took this view of the case, resting 
its decision upon the authority of Clark v. 
Munroe, 14 Mass. 351; Kittle v. Van Dyck, 1 
Sandf. 76; Adams vy. Hill, 9 Foster, (N. H.) 
202; Jackson v. Antrim, 15 Johns. 477; 
Haywood v. Nooney, 3 Barb. 645; Curtis v. 
Root, 20 Ill. 53, and 4 Kent’s Com. 39. 





This case is not in conflict with the doctrine 
of Burnap v. Cook (16 Iowa, 149), though a 
cursory examination of that decision might 
lead to such a conclusion. That was a home- 
stead case. The material facts were as fol- 
lows: Butler purchased real estate of Ezra 
Leland, executing a mortgage to secure the 
purchase-money, after which a portion of 
the premises was used and occupied as a 
homestead. Butler was the surety of a note 
from Levi Leland to Ann Leland, and in 
consideration of his undertaking its pay- 
ment, Levi procured of Ezra a credit upon 
the mortgage for purehase-money of the 
amount of the note in question. To secure 
the payment of this note, Butler executed a 
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second mortgage to Ann Leland, his wife 
not joining init. The statute of that State 
makes a conveyance of the homestead inop- 
erative, unless the wife joins in the deed. 
An exception, however, to this rule arises in 
favor of a mortgage to secure the payment 
of purchase-money. In this case the ques- 
tion was as to the validity of the mortgage to 
Ann Leland; but the court held that the 
credit given by Ezra Leland, in consideration 
of the execution of this mortgage, did not 
invest it with the character of a security for 
purchase-money, and consequently that it 
was inoperative without the wife’s signature. 





The Wisconsin case, Jones v. Parker, il- 
lustrates a distinction which the courts have, 
in some instances, made in cases of this 
nature. There the purchase of the land, the 
execution of the mortgage to secure the pur- 
chase-money, and the lending of the money, 
were simultareous acts, and a part of the 
same transaction. The mortgage was made 
by the vendee and his wife, to the third party 
advancing the money, directly. The court 
held that such money was unquestionably 
purchase-money. <A further feature of this 
case, which gives it additional interest, is the 
fact that the vendee and his wife subsequently 
conveyed the land to another person who 
assumed a part of the debt to the party ad- 
vancing the purchase-money in the former 
conveyance, and executed a mortgage for 
such proportionate sum to him. As he was un- 
willing to release the former vendee from his 
liability, said vendee executed a second mort- 
gage forthe same sum as that secured by the 
mortgage of the grantee in the second convey- 
ance. In this second mortgage, however, the 
vendee’s wife did not join, but the mortgagee 
released the former mortgage, in which she 
had joined, upon the record. The court held 
that the second or substituted mortgage re- 
mained a security for the original purchase- 
money, and that, inasmuch as the first mort- 
gage would have been valid against a claim of 
homestead, without the signature of the wife 
of the original vendee, the substituted mort- 
gage was also valid to the same extent with- 
out it. Although the subject is involved in- 
extricably in a conflict of authority, there can 
be but littie doubt that the above decision is 
most in consonance with the general current 
of authorities and principles laid down in the 
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books. In California it has been held, that 
one advancing money to discharge a pre-ex- 
isting vendor’s lien is subrogated to his 
rights, and neither the purchaser nor his wife 
will be allowed, as against him, to set up a 
homestead in the property thus paid for with 
his money. Carry. Caldwell, 10 Cal. 385. 
So also in Illinois, Silsbee v. Lucas, 36 Ill. 
462. In Texas a contrary rule prevails. 
Malone v. Kaufman, 38 Tex. 454. See an 
able discussion of this subject in Thompson 
on Homesteads, § 338, et seq. 








NEGLIGENCE AS AFFECTED BY CUS- 
TOM. 


I. 

Judge Story, in stating the degrees of neg- 
ligence and the measure of diligence ia dif- 
ferent relations, says: ‘‘Indeed, what is com- 
mon or ordinary diligence is more a matter of 
fact than of law. And in every community it 
must be judged of by the actual state of so- 
ciety, the habits of business, the general 
usages of life, and the dangers, as well as the 
institutions peculiar to the age. So that, al- 
though it may not be possible to lay down 
any very exact rule applicable to all times and 
all circumstances, yet that may be said to be 
common or ordinary diligence in the sense of 
the law, which men of common prudence gen- 
erally exercise about their own affairs in the 
age and country in which they live. It will 
thence follow that in different times and in 
different countries, the standard is necessari- 
ly variable with respect to the facts, although 
it may be uniform with respect to the princi- 
ple. So that it may happen that the same 
acts,which in one coustry or in one age may 
be deemed negligent acts, may at another 
time or in another country be justly deemed 
an exercise of ordinary diligence. It is im- 
portant to attend to this consideration, not 
merely to deduce the implied obligations of a 
bailee in a given case, but also to possess our- 
selves of the true measure by which to fix the 
application of the general rule. Thus, in 
times of primitive or pastoral simplicity, when 
it is customary to leave flocks to roam at 
large by night, it would not be a want of or- 


1 Story on Bailments, § 11. 





dinary diligence to allow a neighbor’s flock, 
which is deposited with us, to roam in the 
same manner. But if the general custom 
were to pen such flocks at night in a fold, it 
would doubtless be a want of such diligence 
not 'to do the same with them. In many 
parts of America, especially in the interior, 
where there are, comparatively speaking, few 
temptations to theft, it is usual to leave barns 
in which horses and other cattle are kept 
without being under lock by night. But in 
our cities, where the danger is much greater, 
and the temptation more pressing, it would 
be deemed a great want of caution to act in 
the same manner. If a man were,in many 
country towns, to leave his friend’s horse in 
his field or in his open barn all night, and the 
horse were stolen, it would not be imagined 
that any responsibility was incurred. But if 
in a large city the same want of precaution 
were shown, it would be deemed in many 
cases a gross neglect. If robbers were known 
to frequent a particular district of country, 
much more precaution would be there re- 
quired than in districts where robberies were 
of very rare occurrence. What then is usual- 
ly done by prudent men in a particular coun- 
try in respect to things of a like nature, 
whether it be more or less in point of dili- 
gence than what is exacted in another coun- 
try, becomes in fact the general measure of 
diligence. And the customs of trade and the 
course of business have also an important 
influence. If inthe course of a particular 
trade, particular goods, as for instance coals, 
are usually left on a wharf without any guard 
or protection during the night, and they are 
stolen, the wharfinger or other person having 
the custody, might not be responsible for the 
loss, although for a like loss of other goods, 
not falling under a like predicament, he might 
be responsible. If a chaise were left during the 
night under an open shed and were stolen, the 
bailee might not be liable for the loss, if such 
was the usual practice of the town or place; 
and yet he might be liable if greater precau- 
tions were there usually taken. In short, dil- 
igence is usually proportioned to the degree 
of danger of loss ; and that danger is in differ- 
ent states of society compounded of very dif- 
ferent elements. Men intrusted with money 
might at some times and in some places be 
required to go armed; when at other times 
and in other places, such a precaution would 
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be deemed wholly unnecessary.’’ We have 
quoted at length from Judge Story, because 
later writers on the law of Negligence have 
not always pointed out the effect of custom 
on questions of negligence with the same 
clearness ;? though it has been frequently 
commented upon by the judges. Thus in 
Vaughan v. Menlove,* Vaughan, J., said, 
speaking of evidence of negligence: ‘‘The 
conduct of a prudent man has always been the 
criterion for the jury in such cases; but it is 
by no means confined to them. In insurance 
cases, where a captain has sold his vessel af- 
ter damage too extensive for repairs, the 
question has always been whether he has pur- 
sued the course which a prudent man would 
have pursued under the same circumstances.”’ 
‘‘They must take,’’ said Best, J., in an old 
case, speaking of bailees for hire, ‘‘the same 
care of property intrusted to them, that a 
prudent man would take of his own proper- 
ty.”’* The purpose of this article, however, 
is to review the adjudications in which this 
question has been a controlling or an import- 
ant factor, and more especially to call atten- 
tion to several recent and unreported cases 
on this particular topic. 

Noting first the older authorities, Cass v. 
Boston and Lowell Railroad Company,® de- 
cided in the Supreme Jucicial Court of Mas- 
sachusetts in 1867, is a leading case on this 
branch of our subject. The plaintiff sued to 
recover the value ofa tub of sugar which had 
been consigned to him, and which, a few 
days after he had received notice of its arriv- 
al at the defendant’s depot at Boston, he paid 
the freight upon, and received an order for 
its delivery. Upon calling for the sugar at 
the freight depot, he was informed, after 
search for it, that it could not be found and 
had probably been stolen. ir. the trial it 
appeared that at the time when the sugar was 
discovered to be missing, it had been about 
eight days in the depot where a number of 
men were employed in attending to the unload- 


2In neither Dr. Wharton’s nor Sherman and Red- 
field’s works on Negligence does the index contain 
the title ‘‘custom’’ or the title “‘usage.’’ The same is 
true of Judge Thompson’s late work, though it 
should be remembered that the latter does not include 
a discussion of any questions of negligence growing 
out of contract. 

33 Bing. N. C. 468. 

4 Batson v. Donovan, 4B. & Ald. 30. 
5 14 Allen, 448, 











ing and delivery of freight, and the defend- 
ants offered to prove that the same care was 
exercised in relation to this property, which 
was usually exercised in Boston by other rail- 
road corporations in the case of similar prop- 
erty. This evidence the trial judge exclud- 
ed, and the jury returned a verdict for the 
plaintiff. On appeal to the Supreme Judicial 
Court the judgment was reversed, the court 
saying: ‘‘If the defendant exercised due and 
ordinary care in the custody of the property, 
they can not be charged for the loss. What 
constituted such care, was a question of fact 


to be judged of with reference to all the cir- - 


cumstances, and especially with reference to 
the degree of care which other persons, en- 
gaged in similar business in the vicinity, were 
in the habit of bestowing on property similar- 
ly situated. The standard of ordinary care 
varies necessarily in different localities. One 
degree of diligence would be required for the 
city,and a less or greater for the country, de- 
pending on a great variety of circumstances. 
The defendants offered to prove that there 
was exercised by them, in relation to this 
property, that care which other railroad cor- 
porations in Boston usually exercised 1n rela- 
tion to such property. The court excluded 
this evidence, and on this ground the excep- 
tions are well taken.’’ 

In Lichtenhein v. Boston etc. Railroad Com- 
pany,® the action was against the defendants 
as warehousemen for the non-delivery of 
property in their charge, the defense being 
that it had been fraudulently taken from them 
without any negligence on their part. On the 
trial it was shown that when merchandise was 
delivered from the depot, the name of the 
person to whom it was delivered was inserted 
in pencil on the margin of a book kept by the 
defendants, and that this was the only evi- 
dence taken by the defendants of the deliv- 
ery. The plaintiff contended that this was a 
careless method of doing business, and of- 
fered evidence to show that all the other rail- 
road companies in that city took written re- 
ceipts from parties reciving property from 
them. This evidence was excluded, and the 
defendants had a verdict which was affirmed 
on appeal. The Supreme Court refused to 
consider the ruling as material, for the reason 


that the jury had found that the property of 


6 11 Cush. 70. 
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the plaintiffs had been abstracted from the 
defendants’ custody, and not that it had been 
delivered to a wrong person. Had the latter 
been the company’s defense, the case would 
have been different. ‘‘As to the ruling of 
the presiding judge excluding the testimony 
offered by the plaintiff, tending to show that 
other railroad companies require written re- 
ceipts from those to whom goods are deliv- 
ered from the warehouse of the company, and 
that such mode was a better one than that of 
the defendants, which was writing the name 
in pencil of the party who received an article, 
in the margin of the book against the article 
delivered, we are of opinion that it furnished 
no ground for a new trial. If the case had 
been one of actual delivery to a third person 
by an agent of the defendants, and the ques- 
tion had been whether the mode of defendants 
furnished equal security for ascertaining to 
whom the article had been delivered, the 
question, whether a general usage of railroads 
in this matter might not have been admissi- 
ble to show negligence, might have required 
further consideration. But to the present 
case the proposed evidence was wholly irrel- 
evant. There is nothing in the case to show 
that any delivery of the property took place 
as between the defendants and any individu- 
al. If their mode had been like that of other 
companies, yet no receipt would have been 
taken by them, because upon their hypothe- 
sis, there had been no delivery. The position 
of the defendants, on the contrary, is that the 
goods were fraudulently abstracted from 
their custody.’’ 

In Maxwell v. Eaton,’ the action was to 
recover the value of a quantity of cotton de- 
livered by the plaintiff to the defendant, the 
owner of a cotton gin, and which was de- 
stroyed by fire, through, as was alleged in 
the declaration, the negligence of the defend- 
ant. The defendant denied that he had been 
guilty of negligence, and the evidence showed 
that the fire was caused by the falling of an 
open lamp among the cotton from the hands 
of the defendant’s son, while proceeding, by 
his order, to hang up in the gin-house a pair 
of steel-yards. On the trial one of the 
plaintiff’s witnesses, an owner of a gin-house 
in the same county, was asked the following 
questions : ‘‘What is the general custom of 





71 Stew. (Ala.) 514. 


gin-holders in regard to carrying light about 
their gin-houses, when they contain cotton? 
What is your custom in this respect? Is it 
customary among gin-holders to carry or per- 
mit to be carried in their gin-houses, when 
they contain cotton, an open lamp with oil to 
afford light?’ These questions were ex- 
cluded by the trial judge, and this on appeal 
the Supreme Court held to be error. ‘‘The 
question of fact for the determination of the 
jury,’’ said Saffold, J., ‘‘was whether the 
defendant used ordinary care, or that degree 
of caution which is due from a man of com- 
mon prudence in the same situation or in like 
employment. The necessary and usual cau- 
tion for the security of gin-houses, and how 
far it is deemed prudent to risk fire in or near 
them, is not presumed to be equally known 
to all persons. If it were so to be regarded, 
the evidence was inadmissible. But it is 
presumed, prudent gin-holders have some- 
thing like a uniform practice in this respect ; 
if so, every one who sends his cotton to a 
gin is entitled to expect the same care and 
prudence for the security of this property. 
Then, to enable the jury to decide whether 
this defendant used that degree of care which 
is usual with a majority of prudent men in 
the same business or trade, evidence of the 
custom of such persons generally was rele- 
vant and admissible, and should have been 
permitted to go to the jury. The acts of the 
defendant’s son, in his immediate employ- 
ment and under his direction, can only be re- 
garded as the acts of the defendant himself. 
The evidence respecting the individual cus- 
tom of the witness as a gin-holder, unless it 
corresponded with the general usage, was 
immaterial; but the usual custom of prudent 
men in that respect, including that of the 
witness, was legal testimony.’’ Brown v. 
Hitchcock,*? somewhat resembles this case. 
The plaintiff delivered to the defendant a 
quantity of palm leaf to be worked into hats 
or returned when called for; but when the 
plaintiff demanded it, it was found to be 
spoiled by heat and mould, occasioned from 
the palm leaf not having been taken out of 
the sacks in which it was delivered, and ex- 
posed to the air. On the trial of an action 
for the loss, the defendant’s evidence was to 
the effect that he kept his own palm leaf 


8 28 Vt. 452. 
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stored in sacks, and no injury had resulted 
therefrom, and that the plaintiff’s palm leaves 
were damp when he received them. It was 
held proper for the plaintiff to show that it 
was usual and customary among dealers to 
put leaf in sacks in a damp state for market ; 
that it was usually bought and sold in that 
way; and that it was the custom of manu- 
facturers to take the leaf from the sacks and 
expose it to the air. 

In like manner the drivers of horses and 
carriages on the highways,® and the masters 
or pilots of ships and steamboats on the 
waters,!° must follow the customary mode of 
passing each other, and a failure to comply 
with such customs wlll amount to negligence. 
The presenument of a check may be shown 
by usage to be in time, which, without such 
proof, would be taken to be negligently de- 
layed.1! Anda custom of the officers of a 
boat on the river to notify passengers of their 
arrival at their places of destination, will ren- 
der the carrier liable tor taking a passenger 
beyond his destination,who had failed to land 
at the proper place through not receiving the 
customary notice.” And where the question 
was whether a guest at a hotel had been guilty 
of negligence in leaving the key in the door 
of his room in which was a large sum of 
money, the evidence of the usage of guests 
at the hotel of leaving keys in the doors of 
their rooms was held to be relevant. 1% 

In very many cases the ordinary liability of 
the commen carrier has been modified or 
altered by proof of a contrary usage.!* Most 
of these cases do not bear upon the question 
of negligence, but relate simply to an implied 
contract on the part of the customer to con- 


9 Leame vy. Bray, 3 East, 593; Turley v. Thomas, 8 
C. & P. 104; Boiton v. Cold2r, 1 Watts, 360. 

10 Morrison v. General Steam Nav. Co., 8 Ex. 733; 
General Steam Nav. Co. v. Morrison, 13 C. B. 581; 
Barrett v. Williamson. 4 McLean, 595; Myers v. 
Perry, 1 La. Ann. 373; The City of Washington, 92 
U.S. 31; The Clement, 2 Curtis, 363; Jones v. Pitch- 
er, 3 Stew. & P. 135. 

ll Turner vy. Bk. of Fox Lake, 4 Abb. App. Dec. 
434, 23 How. Pr. 399; Johnson v. Bk. of North Amer- 
ica, 5 Robt. 554, 45 N. Y. 67; Smith v. Miller, 52 N. 
Y. 545, 48 N. Y. 171; Kelty v. Second Nat. Bk., 52 
Barb. 328. , 

12 Carson vy. Leathers, 11 Cent. L. J. 157, (Supreme 
Court of Mississippi). 

13 Berkshire Woolen Co. y. Proctor, 7 Cush. 417; 
and see Barber v. Brace, 3 Conn. 9. 

14 Farmers, etc., Bk. vy. Champlain Trans. Co., 18 
Vt. 181, 23. Vt. 186; St. John v. Van Santvoord, 25 
Wend. 660; Gibson vy. Culver, 17 Wend. 305. av. .. ave 





| sent to a different mode on the part of the 
carrier in performing his service, from that 
prescribed by the general rules of law. A 
few cases, however, illustrate the effect of 
usage where the question of negligence is in 
issue. 

In Loveland v. Burke, the plaintiffs em- 
ployed the defendant to transport a hogshead 
of molasses from Boston to their store in 
Somerville, and in delivering the hogshead at 
the store, while it was being rolled on skids 
from the wagon to the sidewalk, one of the 
skids broke, and the contents of the hogs- 
head were lost. The skids furnished 
by the plaintiffs at the defendant’s request, 
and the breaking 
having been sawed from the under part of 
it. On the trial the defendant offered to 
prove that it was the universal and well-known 
custom in Somerville for grocers to keep and 
furnish skids whereon to remove heavy ar- 
ticles from common carriers’ wagons to their 
stores, and for carriers not to furnish skids, 
and that it was the plaintiff’s duty in this case 
to furnish them. He likewise contended that 
the skids appeared to him to be suitable, and 
that the defect was unknown to him, and re- 
quested an instruction that if the jury should 
find that it was the duty of the plaintiff to 
furnish proper skids upon which to receive 
the hogshead, and that those so furnished ap- 
peared to be suitable, he was not liable. This 
instruction was refused, and the jury were 
told that it was the duty of the carrier to de- 
liver the property on the premises of the 
‘plaintiff, using proper means and instruments ; 
that the mere fact that the usage was that the 
grocers should furnish the skids, did not alter 
‘he duty of the defendant to make a proper 
delivery ; that he was bound to use proper 
skids, even though they were furnished by the 
plaintiffs. ‘‘The plaintiffs were not warrant- 
ors that the skids were sufficient to carry the 
hogshead to the sidewalk on the plaintiffs’ 
premises. If there was a latent defect in the 
skids, known to the plaintiffs, and not known 
to the defendant, and not observable by ordi- 
nary skilful observation before using, the de- 
fendant would not be liable. The question as 
to usage, though of some importance, is not 
decisive of the case; but the previous consid- 
erations must also be regarded. The mere 
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was caused by a piece 





} 15 120 Mass. 140. 
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fact that the skids were furnished in compli- 
ance with usage by the plaintiffs, does not 
alter the period when the delivery is com- 
pleted. The pericd of completed delivery by 
the carrier is the same, whether the skids are 
to be furnished by the plaintiffs or by the de- 
fendant.’’ The Supreme Court held this 
charge to be wrong. ‘‘The jury should have 
been instructed,’’ said Ames, J., ‘‘that if they 
were satisfied of the existence of a long-con- 
tinued, established and notorious usage for 
grocers in that locality to furnish the planks 
or wooden supports for unloading at their shops 
heavy articles from carriers’ wagons, and if 
the damage in this instance was occasioned by 
defects in the appliances furnished for that 
purpose by the plaintiffs,—especially if those 
defects were not so manifest that the defend- 
ant saw, or with reasonable attention would 
have seen them, the action could not be 
maintained. A usage to furnish the skids 
must mean suitable and proper skids, capa- 
ble, with reasonable use, of sustaining the 
weight of the articles which were to rest up- 
on them.’’ 

We now. pass to the recent and unre- 
ported cases on the subject of this paper. In 
Berg v. Chicago, etc. R. Co., decided in the 
Supreme Court of Wisconsin, in November, 
1880, the plaintiff, who was an employee of 
the defendant company, engaged as a track- 
man, removing snow and ice from the track 
in the depot yard, was injured by a car which, 
detached from the locomotive, had been 
shunted along the track on which he was 
working. There was a brakeman on the car, 
who testified to having called out to the plain- 
tiff as the car approached him, but the latter 
did not hear him. On the trial, the defend- 
ant offered evidence which was allowed, of a 
custom known to the plaintiff, that in switch- 
ing cars in the depot yard, it was not the duty 
of the railway company to have a brakeman or 
other person upon each trafn of cars in mo- 
tion, or upon each car which was being moved 
separately, to give warning to the men at 
work in the yard of approaching danger, but 
that a car might be sent along any of the 
tracks, attached to or disconnected from a 
locomotive, as the exigencies of the business 
might require, without any one upon it; and 
in such case, the men employed in the yard 
must look out for themselves. That is to say, 
that it was not per se negligence of the com- 





pany or its employees, thus to move a car in 
its yard, unattended, and the peril of injury 
from a car so moving was, by the custom, one 
of the perils of the service, the risk of which 
was upon the servant. The Supreme Court, 
while holding the custom fully proved, and 
properly admitted, ruled that it was not ap- 
plicable to the case at bar. ‘*The custom,”’ 
said Lyon, J., ‘‘has little significance in this 
case, for the reason that tere was a brake- 
man on the car, who saw the plaintiff at work 
on the track upon which the car was moving, 
a suflicient time before the injury to have 
stopped the car before it reached the plaintiff, 
or to have warned him of its approach. The 
custom does not relieve the defendant of lia- 
bility for the negligence of its other employes. 
It did not relieve the brakeman of the duty 
of stopping the car, or warning the plaintiff of 
its approach, or cast upon the plaintiff the 
risk of his failure to do so. No such custom 
was referred to in the question proposed, and 
none was proved. On the contrary, the evi- 
dence tends to show that the brakeman should 
have given the trackmen some notice or warn- 
ing of the approach of the car. On grounds 
of public policy, a custom which would per- 
mit the brakeman to let the car run upon the 
trackmen when he knew their peril, and could 
sasily avoid it, can hardly be sustained as a 
ralid custom.”’ 

Hughes v. Winona, etc. R. Co., decided by 
the Supreme Court of Minnesota, in Septey- 


ber, 1880, is another recent and unreported. 


vase. The plaintiff was employed as a night 
brakeman in the defendant’s yard where 
trains were made up. Among other things, it 
yas his duty to assist in making up trains and 
to couple cars. For the latter purpose it was 
necessary for him to go between cars in mo- 
tion. It was defendant’s custom, when nec- 
essary, to have the fire-boxes of its engines 
cleaned of ashes at any place upon the track 
in the yard where an engine chanced to stand, 
waen the engineer or fireman thought best to 
take them out. The ashes were usually al- 
lowed to remain where they dropped upon the 
track from one to four hours, until removed 
or scattered by men employed by defendant 
to keep the yard in order. In attempting to 
couple two cars, one of which was in motion, 
the plaintiff stepped upon a heap of ashes 
which had been left upon the track in the 
manner above mentioned, and, the ashes be- 
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ing wet, he slipped and fell, and the moving 
car passed over his leg, crushing it so that it 
had to be amputated. On the trial, the jury 
were instructed that a servant, continuing in a 
service with full knowledge of its dangers, as- 
sumed all the risks, and could not recover 
damages for an injury, even though the mode 
of conducting the business was careless; that 
if the custom of the defendant in disposing of 
the ashes was notorious, so that the plaintiff 
would be deemed to have knowledge of it, 
he would be considered in law to have volun- 
tarily assumed all the risks incident to that 
way of managing the business, and could not 
recover, even though the custom was unsafe. 
The instructions were approved on appeal. 
‘“‘Their effect, as applicable to the facts of 
this case,’’ said the Supreme Court, ‘‘is that 
if an employer’s unsafe and careless custom 
of conducting business is open to observa- 
tion, so that it can be reasonably observed by 
the senses, and the employee has ample and 
reasonable means of using his senses for the 
purpose of observing the custom, it is his own 
fault and negligence if he does not observe it, 
and he stands upon the same footing as if he 
had actual knowledge of the custom referred 
to, so that the risk to him from such custom 
is his own, and not that of the employer. This 
is about the same thing as saying that the em- 
ployee must make reasonable use of his senses 


to avoid danger and injury in the course of 


his employment; or in other words, that he 
must not be negligent. * * * * Under 
the instruction of the court, the jury, in ren- 
dering a verdict for the defendant, must be 
taken to have found that the defendant was 
not guilty of negligence in depositing the 
ashes upon the track and suffering them to 
remain there; or that, if in so doing, it was 
guilty of negligence, then that the plaintiff 
was, or ought to have been, cognizant of de- 
fendant’s custom to so deposit ashes upon 
the track and suffer them to remain there for 
a time, and therefore took the risk of such 
negligence upon himself by continuing in de- 
fendant’s employ.’’ No cases are cited by 
the court in their opinion as to the custom on 
which the case turned, and but few are to be 
found in the books exactly in point. The 
case of Kroy vy. Chicago, etc. R. Co.,1® de- 
cided by the Supreme Court of Iowa in 1871, 


16 32 Towa, 457. 





is, however, much like it, and involved the 
same principle. The plaintiff’s intestate was 
a brakeman, and was killed while uncoupling 
ars when in motion. The train-men, of 
whom he was one, had established a custom 
of uncoupling the train while in motion at this 
particular station where he was killed, for 
their own convenience. The court held that 
no recovery could be had for injuries received 
while performing such a duty, because the 
deceased must be regarded as having assumed 
the risk incident to such customary, although 
hazardous, employment. ‘‘If,’’ said Day, C. 
J., ‘the deceased had not himself contributed 
to the establishing of the custom, and re- 
mained in defendant’s employ with knowledge 
of its existence, without complaint or protest, 
and voluntarily taken upon himself the par- 
ticular act which occasioned his death, our 
conclusion would be different.’’ 

In Flannagan v. Chicago, etc. R. Co., de- 
cided in the Supreme Court of Wisconsin in 
November, 1880, the same principle was ap- 
plied by the court below to bar an action for 
damages for an injury against a master by an 
employee. In the Supreme Court, the case 
was decided upon another ground, though in 
; each the question of custom was considered. 
The plaintiff’s injury was received while 
climbing on a car which was being taken to 
the company’s repair-shops for inspection and 
repair. The trial judge nonsuited the plain- 
tiff, for the reason that it was quite apparent 
from his duties that he must have known that 
the service of taking the defective cars to the 
repairing shops was more hazardous than the 
usual employment of a brakeman on the road ; 
that he knew it was the custom in the yard to 
' take all cars which had been used for bring- 
ing ore to Escanaba down to the repair-shops 
for inspection; knew it frequently happened 
that cars which were out of repair were taken 
down there, together with cars which did not 
need repair, and that a knowledge of these 
facts imposed upon him more care than would 
| have been incumbent upon him under other 
' circumstances. Consequently the judge held 
{ that where the plaintiff sought to climb upon 
| cars which he was thus engaged in handling, 
{| and which were liable to be out of repair, he 
was bound to realize that fact, and not attempt 
to step upon the jaw brace without looking 
to see where he was placing his foot, and not 
taking it for granted that the brace was there 
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in its place because braces were usually on 
the cars. In the Supreme Court the force of 
this argument was admitted hy Cole, C. J., 
who delivered the opinion of the court, but 


‘the judgment was affirmed on the ground that 


there was no sufficient evidence of negligence 


_ on the part of the company, to take the case 


-tended to. 


to the jury. ‘‘When this case was here on a 
former appeal,’’!” said the court, ‘‘it was de- 
cided that no negligence on the part of the 
company could be predicated upon the delay 


“in removing the broken car from the end of 


the spur track, where it was broken. It was 
also decided that the law did not impose up- 
on the defendant the duty of repairing the 
car upon the track where it was broken, but 
that it had the clear right to remove it to its 
repair yard, where such work was usually at- 
These propositions would seem to 
be so well founded in reason and common 
sense, as to need no illustration or argument 
to support them; for a moment’s reflection 
must satisfy any mind that it would be prac- 
tically impossible for a railroad company to 
repair its broken cars along the line of its 
road where they might happen to be wrecked. 
Machinery appliances, together with skilled 
workmen, are generally needed to make re- 
pairs ; and hence there is a necessity for re- 
moving broken cars to shops or yards where 
these can be secured. It is true, the testimo- 
ny shows that the broken brace on this car 
might have been repaired on the track where 
it stood ; but ic appears the company had a 
rule or custom of sending all cars, after they 
were unloaded of ore, down to the repair 
shops for inspection. This would seem to be 
a reasonable way of doing business, and the 
custom was well known to the _plaintiff.’’ 
So in an action by a brakeman against a rail- 
road company to recover damages for a per- 
sonal injury while in its employ, occasioned 
by a want of ballast on a side track on which 
he went, where the company offered to prove 


. that it was customary for railroad companies 


to have in use unballasted side tracks, which 
évidence the court refused, this was held to 
be error. On the other hand, where a 
brakeman was killed while riding on the loco- 
motive, and the rules of the company prohib- 


7 45 Wis. 98. 
_ 48 Pennsylvania Co. v. Hankey, 10 Cent. L. J. 387, 
(Supreme Court of Illinois). 





ited brakemen from leaving their posts while 
the train was in motion, but the evidence 
showed that it was customary on the road for- 
brakemen to ride on the engine, and it did not 
appear that the deceased was aware of the- 
company’s rules, it was held that his non- 
observance of them was not a violation of 
duty ; that it could not be assumed that his 
duty required him to be at all times at the 
brake or at any particular place upon the 
train, or that to be upon the engine in ac- 
cordance with a customary practice was a vi- 
olation thereof; and that the evidence was 
sufficient to authorize the submission to the 
jury of the question, whether deceased was 
rightfully upon the engine when the accident 
happened, and to sustain a finding in favor 
of the plaintiff.19 Joun D. Lawson. 


LIABILITY OF STREET-RAILROADS TO PAS- 


SENGERS. 
The introduction of street-cars as improved 
modes of public conveyance, has given rise 
to new classes of rights, which the courts 


have been called upon to determine within the 
past quarter of a century. Differing essentially 
from steam roads in the manner of their opera- 
tion, and from other modes of conveyance in the 
nature of their construction, the same laws which 
govern the contrel of the latter, do not apply to 
them. As common carriers, however. their lia- 
bilities are certain and pretty well defined; and 
while they are subject to statutory regulations, 
the courts have often been resorted to, to ascer- 
tain the character and extent of those liabilities. 
Passengers on steam roads are fenced about by 
so many rules and printed notices, that their per- 
sons, like their baggage, are much under the con- 
trol of the carrier. Travelers on foot are warned 
beforehand of the danger they are about to incur 
jn walking over their tracks or crossing them on 
highways. But street car passengers are per- 
mitted greater liberties, and in crowded vehicles 
they are allowed to place themselves wherever 
they can gain a foothold, while the tracks are 
freely used by the public as though they were 
common property. Under such circumstances, 
accidents frequently occur, so that it becomes 
necessary to establish, if not by statutory pro- 
visions, by adjudicated cases, the proper limits of 
the company’s liability. 

1. Passengers standing on the platform of street- 
cars are guilty of negligence, when there is 
room inside. Clark v. Eighth Ave. R. Co., 
32 Barb. 657 (1860); Id. 36 N. Y. 135 (1867); 


19 Spreng v. Railroad, 60 Barb. 40.. 
a 
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Solomon v. Central Park, etc. R. Co., 1 Swee- 


ney, 298 (1869); Maguire vy. Middlesex R. Co., 
115 Mass. 239 (1874); Ginna v. Second Ave. 
R. Co., 67 N. Y. 596 (1876). But on showing the 
car and platform to be full of passengers, with no 
room for more, and that the conductor called: for 
and received the fare from the passenger, thie 
presumption of negligence is rebutted. Clark v. 
Eighth Ave. R. Co., 36 N. Y. 135, and cases above 
cited. And even though it may not be physically 
impossible for a passenger to enter the car, yet if 
he can not do so without great effort, and the 
conductor assents to and accepts from him the 
the fare, without insisting upon his finding a 
place within the car, and while riding upon the 
platform he is thrown off and injured by the neg- 
ligence of the conductor, the fact of his standing 
on the platform does not of itself constitute con- 
tributory negligence, but it is a question for the 
jury. Ginna v. Second Ave. R. Co., 67 N. Y. 596. 
And so if one is compelled to ride on the platform 
of a car by the conductor, being ordered to give 
up his seat inside, the company is liable for an 
injury incurred by careless driving. Sheridan v. 
Brooklyn, ete. R. Co., 36 N. Y. 39 (1867); or is 
induced to ride there by the invitation of the 
conductor without pay. Wilton v. Middlesex 


R. Co., 107 Mass. 108 (1871). But even 
where the car is crowded, and there is no 
room inside, the passenger must not place 


himself in an unsafe position upon the _ plat- 
form, as when he stood upon the edge of 
the platform without holding on to anything, and 
with knowledge of the bad condition of the street, 
caused by accumulations of ice and snow,and main- 
tained such position, after an opportunity had 
been given him to exchange it for a safer place, 
and was injured by being thrown off the car, it 
was held an action would not lie against the rail- 
roud. Ward v. Central Park, ete., R. Co., 11 
Abb. Pr. 411. Though it is not negligence per se, 
for one riding upon the platform ofa street car, to 
omit to take hold of the railing to prevent being 
thrown off. Ginna v. Second Ave. R. Co., 67 N. 
Y. 596. Ithas been held that standing on the 
platform of a car in the absence of notice to the 
contrary is not such negligence on the part of the 
passenger as to prevent his recovery for damages 
sustained by reason of the negligent conduct of 
the employees of the company. Renz v. Augusta 
ete. R. Co., 55 Ga. 126, (1875). And in an 
earlier case the court declined to say, upon 
a bill of exceptions, that riding upon the front 
platform of a horse car is such a want of ordinary 
care as to prevent a recovery for an injury sus- 
tained by being thrown therefrom, when, a car 
being full, the passenger was toid to get upon the 
front platform, which he did, and was thrown off 
and injured by careless driving, which caused the 
car to leave the track. There was no notice {for- 
bidding passengers to ride on the platform, and 
defendants were in the constant habit of permit- 
ting persons to ride there for pay without objec- 
tion; but the court refused to instruct the jury 





that, upon this evidence, plaintiff was notin the 
exercise of such care as would entitle him to re- 
cover. Meesel v. Lynn etc. R. Co., 8 Allen, 
234 (1864). But the general rule seems to be that 
laid down in the New York case referred to, and 
the question of negligence cannot be said to be 
founded upon the absence of notice to the pas- 
senger of the risk incurred. The cases which 
hold that the companies are liable for injuries to 
platform passengers who could secure safe posi- 
tions within the car, would apply to children, and 
not to those of sufficient capacity to understand 
the danger to which they may be subjected by 
stationing themselves upon the platform. As 
where children were permitted to ride there with- 
out being directed to take a seat within the car. 
And where plaintiff, a child of -five years, with 
another of eleven years, got on the front platform 
of a street car and the driver allowed them to 
continue in that position, and in’ attempting, 
against the remonstrance of the -driver, to get off 
while the car was in motion, the. plaintiff. was 
hurt, 1t was held that it was negligence in the 
driver to allow children so young to ride on the 
platform, and that the company — was- liable. 
Caldwell v. Pittsburgh ete. R. Co., 74 Pa. 
St. 421, (1873). But if the conductor in such 
vase was asked to stop the car and refused 
to do so, this would not justify the child in leay- 
ing the car by getting off the front platform 
while the car was in full motion, and the com- 
pany would not have been held liable for an in- 
jury sustained thereby. Crane v. Metropolitan R. 
Co., 112 Mass. 38 (1873). But where a boy of ten 
years wrongfully got on a car and was allowed to 
remain without paying his fare, and, while the 
car was going at a dangerous speed, was ordered 
oft, and accordingly jumped off and was injured, 
the company was held liable. Lovett v. Salem, 
etc. R. Co., 9 Allen, 557 (1865). And it was left te 
the jury in another case, where plaintiff requested 
the conductor to stop the car, but he refused and 
ordered him to jump off. Wyatt v. Citizens’ Rail- 
way Co. 55 Mo. 485 (1874). 

2. Passengers in getting off street cars 
must have a reasonable time to alight, and 


when’ requested, the conductor must stop 
the car long enough to allow them to 
do so. Colt v. Sixth Ave. R. Co. 33 N. Y. Su- 


perior Court, 189 (1871); Poulin v. Broadway, 
etc. R. Co. 61 N. Y. 621 (1874). And where 
plaintiff’s hoop skirt caught on the head of a nail 
while descending from the platform of the car, 
and she was thrown down and injured by the 
starting of the car before she could extricate 
herself, the court held the company liable and 
refused to charge ‘that the plaintiff wearing 
hoops was bound to use extra caution, to avoid 
accidents when she attempted to alight from the 
ear,” or “that a hoop-skirt, such as worn by 
plaintiff, is an unnecessary article of female ap- 
parel, and that a lady thus attired was bound to 
exercise more care in entering or alighting from 
a car than a man.’’ Poulin v. Broadway, ete. 
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R. Co. 61 N. Y. 621 (1874). But if passengers 
attempt to alight without any notice to the ser- 
vants of the company, and without their knowing, 
or being negligent in not knowing that they are 
so doing, the company will not be liable. As 
where a female passenger went to the rear of the 
car and pulled the bell, and stepped or jumped 
Nichols, 


off the car before it stopped. 
et ux. v. Middlesex R. Co. 106 Mass. 463 
(1871). Neither is the company responsible for 


the malicious or wanton acts of their servants 
which have caused injuries to passengers; as 
where plaintiff, a female passenger, desiring to 
alight, passed out upon the platform and request- 
ed the conductor to stop the car, and refused to 
get out until the car had come to a full stop; 
whereupon, and while the car was still in motion, 
he threw her from the car with great violence out 
upon the pavement, it was held that the company 
could not be bound. Isaacs v. Third Ave. R. Co., 
47 N. Y. 122 (1871). And where a boy, riding on 
a car, was wilfully struck by the driver, and there- 
by thrown off the car, and the wheels passed over | 
him, it was held that the company was not liable 
for the act of the driver in striking the boy, but 
was liable for negligently driving over him. Don- 
ohue vy. Pittsburg, ete. R. Co., 70 Pa. St. 119 
(1871). But the company is, of course, responsi- 
ble for the acts of the employee within the scope 
of his employment; and where plaintiff was a 
passenger on defendant’s horse-car, had paid his 
fare and was forcibly thrown from the car by the 
conductor, who claimed that he was drunk and 
disorderly. when the evidence showed that he 
was not: ‘The duty of deciding,’’ said the court, 
‘sis cast upon the conductor. He represents the 
defendant. He may misunderstand or misjudge 
the facts; he may act unwisely or imprudently, or 
even recklessly, but the business of preserving or- 
der and enforcing the regulations of the company 
is committed to him; for his acts in that business, 
the company is responsible.”’ Higgins v. Water- 
vliet Turnp. & R. Co., 46 N. Y. 23 (1871). 
W. H. WHITTAKER. 








ULTRA VIRES — MUNICIPAL CORPORA- 
TIONS — CONSTITUTIONAL LIMITATION 
TO INDEBTEDNESS. 





EAST ST. LOUIS v. EAST ST. LOUIS GAS LIGHT 
AND COKE CoO. 


Supreme Court of Illinois, February, 1881. 


1. Where a city is empowered to provide for the 
erection of lamp-posts and for lighting the city by 
gas, even if it is not authorized to enter into a con- 
tract to light the city for thirty vears, such a contract 





will be good as tothe time for which it is executed 
without objection on the part of the city, and no steps 
have been taken to avoid the contract, and the city } 
will be compelled to pay for the same at the contract . 
price. 


2. Where a city entered into a contract for lighting 
its streets for a term of thirty years, to ‘be paid 
monthly, which sum for any one year was not in ex- 
cess of the constitutional inhibition in sec. 12 of art. 
9 of the Constitution, but taken forthe whole term 
was in excess of the debt it was authorized to incur, 
it was held, that the contract was not prohibited by 
the constitutional provision, but was legal and bind- 
ing, there being created no present indebtedness for 
the whole sum, but only as the gus was supplied from 
month to month. 


Mr. Justice SHELDON delivered the opinion of 
the court: 

This was an action brought by the East St. 
Louis Gaslight and Coke Company against the 
City of East St. Louis, for money claimed to be 
due under a contract entered into between the 
parties, on the 8d day of October, 1874, in pursu- 
ance of an ordinance of the city council directing 
it, by which the gas company agreed to extend 
its street main pipes within the present and future 
limits of the city, whenever and wherever the 
city should order public lamps to be erected upon 
connecting lines, not less than one lamp for every 
125 feet of street main; that the company should 
erect lamp-posts and furnish gas, for the sum of 
$35.20 perlamp per year. to be paid in monthly 
installments, upon bills therefor rendered by the 
company. Two hundred lamps were to be fur- 
nished at once, along the then present main pipes 
of the company, which were accordingly fur- 
nished, and were first lighted in November and 
December, 1874, and have been kept lighted ever 
since. On November 10, and December 17, 1875, 
ordinances were passed by the city council, re- 
quiring severally the erection of additional public 
lamps, and the extension accordingly of the com- 
pany’s street main pipes; and m pursuance there- 
of, the company extended its street main pipes 
along the streets named in these ordinances, over 
a distance of 13,500 feet, more than two and one- 
half miles, and erected thereupon 103 street lamp- 
posts and lamps in addition, and lighted these in 
January and February, 1876, and ever since. The 
contract was to continue for the term of thirty 
years from October 1, 1874. This suit was brought 
for the street-light furnished in pursuance of the 
contract for the months of Mareh, April, May, 
June, July and August, 1877, amounting to $5,- 
440.56. The declaration contains a special count 
upon the contract, and the common counts. The 
company recovered in the circuit court the con- 
tract price, the sum sued for. On appeal to the 
appellate court, for the fourth district, the judg- 
ment was affirmed, and the city appealed further 
to this court. The defense is placed solely upon 
the ground that the city had no power to make 
the contract. By its charter (vol. 1, p. 885, Pri- 
vate Laws, 1869), the City of East St. Louis is 
given power to contract, and to be contracted 
with, to sue and be sued, ete. Itis further pro- 
vided therein, that the city council shall have 
power, by ordinance, to establish hospitals, ete. ; 
to provide the city with water, etc.; to provide 
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for lighting the streets of the city, and erecting 
lamp-posts; to provide for the erection of all 
needful buildings for the city, ete.; to establish a 
workhouse or houses of correction; to make, pass, 
publish, amend and repeal all ordinances, rules 
and sanitary regulations. that may be necessary 
to carry into effect the powers vested by the 
charter in the city. 

The charter of this Exs-: St. Louis Gaslight & 
Coke Company is in evid nee, found in vol. 1, pp. 
584, 585, Private Laws, 1865. creating it a body 
corporate with power to coniract and be con- 
tracted with, and giving it power and authority to 
manufacture and sell gas and coke, and to be used 
for the purpose of lighting the town of East St. 
Louis, and the territory between its boundary and 
the Mississippi River, in St. Clair County, Dlin- 
ois, or the streets, ete., therein. 

Section 4, is: **Said company shall have the ex- 


clusive privilege of supplying the said town of } 


East St. Louis, and said additional territory and 
the inhabitants thereof, with gas for the purpose 
of affording light for thirty years; provided. the 
rate of their charges for gas furnished shall not 
exceed the rate charged for gas by the Belleville 
Gaslight & Coke Company,and ten per cent. in 
addition to said last rate.” 

It will thus be seen that the city is given power 
to contract and be contracted with, aad this must 
extend to the purposes of its incorporation. 
Among such purposes are the ones above enumer- 
ated—to establish hospitals, to provide the city 
with water, to provide for lighting the, streets 
and erecting lamp-posts, to provide for the erec- 
tion of needful buildings. to establish a work- 
house, or houses of correction, ete. 

How are these varions objects to be accomplish- 
ed, except through the means of contract? ‘The 
mere ordaining with respect to them will not se- 
cure them. When the city has once determined 
upon the execution of any one of these provi- 
sions, then contract becomes necessary for carry- 
ing into effect the determination, as for the pur- 
chase of ground, the erection of buildings, the 
obtaining of the supply of water, or street-light. 
After having acted under the power * to provide 
for lighting the streets and erecting lamp-posts,” 
by determining to light the streets with gas, and 
what streets shall be lighted, it is for the eity to 
decide how it shall provide the material for light- 
ing—whether by the erection of its own gas works, 
ete., and the manufacture of its own gas, or by 
contracting with others for its supply; but which- 
ever the mode adopted, it is only through the 
means of contract that it can be carried out. But 
for the city’s contracting with this company upon 
the subject, sufficient sanction is found in the 
charter of the company, one of the very pur- 
poses of whose creation, as expressed in its char- 
ter, is, to manufacture and sell gas for lighting 
the streets of the town of East St. Louis; and the 
company is given the exclusive privilege of sup- 
plying the town of East St. Louis with gas for the 
purpose of affording light for thirty years, the 








maximum charge therefor being fixed by the 
charter. Here is surely an expression of the de- 
sign and purpose of the legislature, that the town 
of East St. Louis might contract with this com- 
pany for the supply of gas for lighting its streets. 
The Town of East St. Louis is identical with the 
City of East St. Louis, it having been re-organ- 
ized as acity in April, 1865, and re-chartered un- 
der its present charter of March 26, 1869. 

But the particular objection which is takefi to 
this contract, as it has been made, is its term of 
duration, for thirty years. In this respect, it is 
insisted, the contract is an abridgment of the leg- 
islative or governmental power of the city, in that 
it barters away the power of the legislative body 
of the city to legislate on the subject for thirty 
years. The doctrine, as declared in 1 Dil- 
lon on Municipal Corporations, sec. 61, is re- 
ferred to, viz.: **Powers are conferred upon mu- 
nicipal corporations for public purposes; and as 
their legislative powers can not, as we have just 
seen, be delegated, so they can not be bargained 
or bartered away. Such corporations may make 
authorized contracts; but they have no power, as 
a party, to make contracts or pass by-laws whieh 
shall cede away, control or embarrass their legis- 
lative or governmental powers, or which shall 
disable them from performing their publie du- 
ties.” It is contended that under this doctrine 
the contract stands condemned, and is void. At 
first blush the contract may seem objectionable, 
as unnecessarily tying up the hands of the city 
council for such a length of time, though some 
excuse therefor may be found in the presumed 
difficulty of securing a contract for the construe- 
tion of such expensive works as are here involved, 
without the assurance of patronage for some con- 
siderable length of time, and in the mention,in the 
company’s charter, of thirty years as the time for 
the exclusive supply of the city with gas light. 
Whether this length of time of the running of the 
contract be a valid objection to it, we deem it un- 
necessary to determine for the purpose of this suit, 
and would not be understood as expressing an 
opinion in that regard. For, admitting that the 
contract can not be upheld in this respect, it is an 
objection, we conceive, which applies only to the 
executory part of the contract, and has no appli- 
sation to the executed part of it. It does not ap- 
pear in the case, nor is it claimed, that the city 
has exercised its power, by ordinance or other- 
wise. or manifested its wish, to provide different- 
ly, than as by the contract, for the lighting of its 
streets. So far as the contract has been executed, 
it has been as one for the furnishing of the light 
during the pleasure of the city. Had the contract 
been in that form, it would not have been obnox- 
ious to the objection made to it. Courts should 
not destroy the contracts made by parties further 
than some good reason requires. Such an objec- 
tion as is made to this contract, that it interferes 
with the exercise of the legislative or government- 
al power of the city over the subject, does not re- 
quire that the contract should be held void, but 
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only voidable so far as it is executory. It is 
enough for the obviating of any such objection. 
that there be the right at any time to avoid the 
contract, so that there may be the freedom to ex- 
ercise its governmental powers in“regard to the 
subject, when and as the city pleases. So far as 
the contract has been performed, by furnishing 
light to the city, without its disaffirmance of the 
contract, it may be treated as if it had been a sin- 
gle contract for the furnishing of the light for 
the months in question alone, and one fully com- 
pleted. The gas light having been furnished and 
enjoyed by the city without objection, it should 
pay forit. There was no interference with the 
exercise of any legislative or governmental power 
upon the subject. As well after the erection of a 
hospital or work-house, or other needful build- 
ing, or gas works for itself, under a contract for 
such erection or construction, had one been made, 
might the city refuse to pay therefor, because the 
contract during the time of its running was an 
abridgment of the city’s governmental power to 
provide etherwise in respect to the subject-mat- 
ter, as to refuse to make payment in the present 
case for the gas light which has been furnished. 
We do not see why there would not be as much 
force in the objection which is here made, in the 
one case, as in the other. There can be no doubt 
that it was within the scope of the authority of 
the city to contract upon the subject; there is 
nothing of illegality in the contract, such as re- 
quires that it shall be held void in the whole, the 
part performed as well as that not performed; and 
what the city has received and enjoyed the benefit 
of under the contract, there is no principle of law 
which will justify it in its refusal to pay for. The 
general rule, applying in such case, is thus stated 
in 2 Parsons on Contracts, 790: ‘A general rule 
has been asserted, which certainly rests upon rea- 
son and justice; it is, that where a party has ac- 
cepted and made his own the benefitlof a 
contract, he has estopped himself from de- 
crying in the courts the validity of the 
instruments by which those benefits came to him.”’ 
In Field on Corporations, 273, sec. 8, the follow- 
ing is declared as the conclusion from an extend- 
ed examination of the authorities upon the sub- 
ject: ‘The better doctrine would seem to be that, 
where a contract ultra vires has been made by a 
corporation, and it has received the full consider- 
ation, and appropriated the same so that it can 
not be restored, and the other party placed in 
statu quo, aud especiaily where no objection is 
interposed upon the part of those who might have 
made it, the corporation will generally be bound 
by the contract, the same as anatural person.” 
In Hitchcock v. Galveston (96 U.S. 341), the 
city council of Galveston had contracted with 
Hitchcock and others for the construction of cer- 
tain sidewalks, to be paid for by the issue of city 
bonds. After the work was partly performed, the 
city council stopped the work and prevented its 
completion. The action was for this breach of 
the contract. It was objected that, by reason of 





the supposed want of power to issue the bonds, 
the entire contract was void, and no action could 
be maintained for the breach thereof. The Su- 
preme Court of the United States held, that the 
city was liable to the extent of the work actually 
performed under the contract, even though it had 
no lawful authority to issue the bonds, and in dis- 
cussing the subject, said: ‘‘It is enough for them 
(plaintiffs), that the city council have power to 
enter into a contract for the improvement of the 
sidewalks; that such a contract was made with 
them; that under it, they have proceeded to fur- 
nish materials and do work, as well as to assume 
liabilities; that the city has received and now en- 
joys the benefit of what they have done and fur- 
nished; that for these things, the city promised to 
pay; and that after having received the benefit of 
the contract, the city has broken it. It matters 
not, that the promise to pay was in a manner not 
authorized by law. If payments can not be made 
in bonds, because their issue is ultra vires, it would 
be sanctioning rank injustice to hold that pay- 
ment need not be made at all; such is not the 
law. The contract between the parties is in force, 
so faras itis lawful.’’ Citing, as in support of 
the decision, the case of State Board of Agriculture 
v. Citizens’ Street-Railway Co., (47 Ind. 407), 
where it was held that, ‘‘although there may be a 
defect of power in a corporation to make a con- 
tract, yet if a contract made by it is not in viola- 
tion of its charter, or of any statute prohibiting it, 
and the corporation has, by its promise, induced 
a party, relying on the promise and in the execu- 
tion of the contract, to expend money and perform 
his part thereof, the corporation is liable on the 
contract.’” And see Daniels v. Tearny, U. S. 
Sup. Ct., 11 Reporter, 113, [12 Cent. L. J. 
13.] This doctrine was, by this court, recog- 
nized and applied in its full extent in the 
case of Bradley v. Ballard, 55 Ill. 413, though, 
that being the case of a private corporation, it 
was there said, there might be a difference with 
respect to municipal corporations, and that their 
debts, illegally contracted by their officers, would 
not be binding upon tax payers. But the present 
is nosuch case of a debtillegally contracted; there 
is at most but a defect of power to make a con- 
traet running for so long a time; and we consider 
in the circumstances of this case, that the doctrine 
above enunciated applies here with equal force, 
as in any case of a private corporation. It is in- 
sisted further, that the city bad no power to make 
the contract in question, because thereby an in- 
debtedness was incurred in excess of the limita- 
tion fixed by section 12, art. 9, of the Constitution 
of this State. The provision in this respect is, that 
no municipal corporation *‘shall be allowed to be- 
come indebted in any manner or for any purpose, 
to an amount, including existing indebtedness, in 
the aggregate exceeding five per centum on the 
value of the taxable property therein, to be as- 
certained by the last assessment for State and 
county taxes previous to the incurring of such in- 
debtedness. Any * * * * municipal corpo- 
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ration incurring any indebtedness, as_ afore- 
said, shall before, or at the time of doing so, 
provide for the collection of a direct annual 
tax, sufficient to pay the interest on such 
debt as it falls due, and also to pay and 
discharge the principal thereof within twenty 
years from the time of contracting the same.”’ It 
appears that the previous indebtedness of the 
city, existing at the time this contract was made, 
was $20,000 short of this constitutional limit. 
Two hundred lamps, the maximum number pro- 
vided for by the contract, at $35.20 per lamp per 
year, would amount to $7,040 in a year, and to an 
aggregate for thirty years of $211,200. Now, ap- 
pellant’s counsel contend that this aggregate sum 
of $211,200 should be considered as a present in- 
debtedness, as a debt incurred at the making of 
this contract, on October 3, 1874. We do not 
assent to the correctness of this view. The con- 
tract was for the furnishing of an article for 
nightly consumption by the city during a period 
of thirty years—fixing the price at which the 
article should be furnished. ‘There was no in- 
debtedness in advance of anything being fur- 
nished; but indebtedness arose, as gas should 
have been furnished along, from night to night, 
during the period of thirty years. The contract 
provides for the payment monthly, at the end of 
each month, the amount that becomes due for the 
month then ended. When the company has fur- 
nished the gas for a certain month, then there is 
a liability, an indebtedness arises, and not before; 
as we conceive. Hence the amounts that might 
become due and payable under the contract in 
future years. did not constitute a debt against the 
city, at the time of the entering into the contract 
within the meaning of the Constitution. Had the 
contract been performed in compliance with its 
terms, as it should and presumptively wouid have 
been, there would have arisen no indebtedness on 
the part of the city for more than one month's 
supply of gas. As already observed, this gas 
light was one of the ordinary current expenses of 
the city, it being furnished and consumed nightly, 
which would be, and was presumably, provided 
for and met by the annual appropriation and leyy 
of taxes to pay the ordinary current expenses of 
the year, and from the city’s other sources of 
revenue. Weare clearly of opinion, the contract 
does not fall within the constitutional inhibition. 
It appears that on February 1, 1877, the city was 
indebted $50,000 in excess of the constitutional 
limit. Tnis might have been, and yet the city in 
the subsequent months, at the times the gas sued 
for was furnished, may not have been indebted 
beyond the constitutiona! limit; and this, without 
further noticing the point, we deem a sufficient 
answer to the objection made, that the city at the 
times, when the gas was furnished, was indebted 
beyond said limit. Such a defense, in a case such 
as this, if it be one, must be strictly made out. 
The judgment of the Appellate Court will be af- 
firmed. 

Judgment affirmed. 





Separate opinion by Mr. Chief Justice DICKEY: 

Although the extracts from Parsons and from 
Field, contained in the opinion of the court deliv- 
ered by Mr. Justice Sheldon in this case, relate 
solely to the law in respect to private corpora- 
tions, and although it is expressly declared by 
this court in Bradley v. Ballard, that what we 
have said applies only to private corporations or- 
ganized for gain,* and that mnnicipal corpora- 
tions stand upon a different ground,” still it is 
plain that the principle (stated in Parsons and in 
Field, and applied by this court to a private cor- 
poration in Bradley v. Ballard) must logically be 
equally applicable to a municipal corporation in 
all cases, where the act from which the estoppel 
arises, and also the act for a failure to perform 
which the action is brought, are both within the 
acknowledged powers of such municipal corpora- 
tion. In this case, the estoppel arises from the 
act of the city in receiving the gas without ob- 
jection, under the contract in which the price 
pro tanto was specified. This act the city under 
its charter had full power to perform. The act 
which the city became bound by its conduct to 
perform, was to pay for the gas received at the 
price agreed upon; and it is for a failure to per- 
form this act, this action is brought. The city 
had full power under its charter to pay for the 
gas received, and also power to fix the price by 
contract. 

Separate opinion by Mr. Justice WALKER: 

I concur in the conclusion reached in this case, 
and shali present some of the views which lead 
me to concur. The long and well established doe- 
trine of the law is, that all acts performed with- 
out authority are void. This applies as well to 
corporate bodies as to natural persons. The most 
simple and elementary rules hold, that corporate 
bodies derive all of their powers from their cre- 
ator,whether they be granted by the legislative or 
executive department of government. They are, 
by their charters, endowed with all of their fran- 
chises and faculties, and any attempt to exercise 
others is usurpation, that the law can never sanec- 
tion. Natural persons are born with faculties, 
rights and powers, but corporate bodies possess 
none but such as are conferred by law in express 
terms, or by clear and unmistakable implication. 
These rules are so elementary, that it is almost 
inexcusable to refer to them. If, then, it is true, 
how ean it be said that a municipal or private cor- 
poration can enter into a valid contract which is 
prohibited by law? or one that is not in conform- 
ity with the requirements of the law, or where no 
authority is possessed to so contract? It would 
seem to be so clear that such a contract would be 
entirely void, as to require no discussion to estab- 
lish its truth. It must follow that, if a contract 
by a corporate body is void for the want of power 
to make it, such a body is equally powerless to 
ratify it, or to perform acts that would estop it 
from asserting its invalidity. There must be the 
same quantum of power to ratify a void, as is re- 
quired to enter into a binding contract. The 
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stream can never rise higher than its source, and 
a contract void for want of power can not be rat- 
ified, or the body estopped, where the power is 
only the same, and no greater. than when it was 
first exccuted. This would seem to be axiomatic. 
But I am fully aware that some courts of respect- 
ability have announced an opposite rule, and 
some text-writers have followed such decisions. 
But I can never indorse the doctrine, and dissent 
from it, in its entire length and breadth. Who 
ever heard of its being claimed, that under the 
operation of the common law a contract of a mar- 
ried woman, or of a person non compos mentis, 
could be ratified, or they could be estopped, dur- 
ing the continuance of the disability? So of the 
contract of a minor, which may be only voidable, 
I presume that it was never urged. that such a 
contract could be rendered valid by a further con- 
tract. or the infant be estopped by his acts before 
arriving at his majority. And this is so, because 
of the want of power to bind himself at the time 
of making the contract; and, therefore, a subse- 
quent agreement, or the performance of acts that 
otherwise would operate as an_ estoppel, can not 
produce such resuits. And the same must be true, 
to its full extent, of corporate bodies acting with- 
out power. No well-founded reason or distine- 
tion can be taken. Thata party, under disability, 
entering into a contract. may, during such disa- 
bility, ratify it, or may so act as to become es- 
topped, is not sanctioned by any rule, and is 
opposed to every well-founded legal principle. 
Nor can any rule or principle be found that can 
sanction it as an exception. 

But if such an exception could be maintained 
against private corporations, what possible reason 
can be assigned for applying it to public corpo- 
rations? They are dissimilar in the purposes of 
their creation, in the powers with which they are 
endowed; the one class are created for business 
purposes, and the other as aids to the govern- 
ment in conducting public affairs. The one is en- 
dowed with a portion of the powers of natural 
persons, and the other with a portion of govern- 
mental powers. In this consists a broad differ- 
ence between the two. If deemed necessary to 
make the exception against private corporations, 
to enforce void contracts made in the course of 
their business, it does nut by any means follow 
that the same exception should be applied 
against public corporate bodies. To sanction 
such an exception is to abolish all distine- 
tion between rightful exercise of power, and ac- 
tion without power, by such bodies, and if car- 
Tied to its logical conclusion, must destroy legis- 
lative power to limit and restrict these bodies by 
their charters. It would be to enable persons to 
procure a charter with specific franchises and 
powers, and to exercise all other enumerated 
‘franchises and corporate powers. Whilst it isde- 
sirable that contracts, entered into by such bodies, 
shall be protected and enforced, it is not desirable 
that all, or any of the well-defined principles of 
the law should be overturned to accomplish the 





purpose. It may be, that the General Assembly 
has authority to empower a corporation to ratify 
a contract made by it without power, or to de- 
clare that certain acts, performed by it.shal! oper- 
ate as an estoppel to deny the want of power. 
But no proposition can be plainer than that the 
courts have no such power, and that to exercise 
it, is to infringe upon the powers and functions of 
the legislative department of government. If 
maintained, it will operate as judicial enactments, 
that find no sanction in the fundamental law as to 
judicial power. The functions of the different 
departments must be kept distinctly separate and 
well defined, to avoid confusion, and to carry out 
the purposes of the founders of our system of 
government. I, however, do not understand the 
main opinion to sanction or indorse this doctrine. 
But it refers to cases and text-books that do as- 
sert it, and L feel constrained to avoid even the 
semblance of its indorsement, as I regard the 
question of more than ordinary importance. ‘The 
past generation has been prolific in creating these 
artificial bodies, and their number and extent are 
vast, and thus this question assumes importance. 

The courts have ever held, that private or busi- 
ness corporations are artificial persons endowed 
with rights that are entitled to the same protec- 
tion as those of natural persons; and if natural 
persons under disability can not bind or estop 
themselves, it may be asked why corporate bodies 
under like disability should not receive like pro- 
tection? This is nota question of policy, but of 
right. But if it were, it is not for the courts. but 
the legislature to declare the policy. As has been 
seen, a contract entered into in violation of law— 
as where there is no legal power—is void and in- 
capable of ratification, or becoming binding, by 
estoppel, until power to ratify, or become estop- 
ped, shall be conferred by the legislature. But 
when the body has power to contract, but in do- 
ing so exceeds its power, either as to the matter, 
amount or time, the corporation may ratify or ex- 
ecute the contract to the extent of the lawful 
power, but may, if it chooses. at any time refuse 
to go on in the fulfillment of the agreement, and 
terminate its existence. The corporation can not 
repudiate the portion which has been performed. 
The executed portion within the power must bind 
the parties. But not so, if an unauthorized por- 
tion has been executed, and such portion may be 
received at pleasure. In this case the city was 
authorized, by its charter, to erect lamp-posts, 
and to light the streets, but the manner in which 
it should be done was not specified. This. then, 
left it optional with the city to provide the means 
and manufacture its own gas, or to purchase it, by 
contract, reasonable in terms and time for its 
performance. I apprehend, it will not be ques- 
tioned, that the city might under this grant of 
power have contracted for gas for a month, ora 
year. It is only denied that the city has power to 
contract for long periods of time, and that a pe- 
riod of thirty years is beyond the limit of its 
power. Although the contract extends through a 
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period of thirty years, it provides for payment for 
all gas furnished through each month, at its ter- 
mination. The city having the power to contract 
by the month, it was fully within the power of the 
city to ratify the contract for each month the gas 
was supplied. And receiving and using it, as the 
city did. was a ratification for the time it was 
supplied. If the contract was void because it ex- 
ceeded the period for which the city could con- 
tract, to have avoided liability for the future, it 
should have repudiated the agreement, given no- 
tice of the fact, and refused to receive any more. 
This they did not do, and hence it must be held 
liable for all that has been received.  In- 
asmuch as the validity of the 
been fully discussed as the principal question in 
the case, I shall present some of my views-on that 
question. We have held in the cases of Steven- 
son v. School Directors, 87 Ill. 255, and Davis vy. 
School Directors, 92 Hl. 298, that school directors 
have no power to empley teachers for a longer 
period than till the reorganization of the school 
board; because, if it was allowed, it would enable 
the old board to take the power out of the control 
of the new board during the period of its exist- 
ence. I[fabtoard may employ a teacher for the 
next year, just before the new board organizes, 
and if they may so contract in reference to all 
other matters pertaining to the school, it would 
deprive the new board of power that was intended 
to be vested in and exercised by it. It would ena- 
ble the old board to impose on the district in- 
competent, inefficient and undesirable teachers, 
and te make contracts requiring long periods for 
their execution, and thus produce inconvenience, 
if not loss. It was there held, that each board 
must have full power to perform the duties im- 
posed on them untrammeled by their predeces- 
sors. These cases, I think, in principle control 
this. All of the reasons leading to the decisions 
in them apply with as full, or greater force, than 
they did there. 

If the mayor and common council may contract 
for any period beyond the next election and re- 
organization of the city government, it may con- 
tract for any period, or even in perpetuity, and 
thus deprive all future councils of the exercise of 
control and power over this, one of the most im- 
portant and express matters, entrusted to the city 
government. If the city may contract for thirty. 
it may for one hundred years, or perpetually, 
thus depriving the people of all advantages, 
growing out of new processes or improvements, 
it may be, greatly reducing prices in generating 
light. This never could have been intended; on 
the contrary, there must be a period of time, be- 
yond which the city is powerless to extend its 
contracts. And what period more reasonable or 
consonant with public interest, than to limit the 
power to the time the mayor and council then 
serving, have the legal right to act; to the period 
for which they are elected, and all contracts to 
expire with their term of office, leaving their 
successors free to perform all of their functions, 


agreement has 








untrammeled by the action of their predecessors. 
Again this is a portion of the political power of 
the State, held in trust by the city, and is incapa- 
ble of alienation or abdication of its exercise by 
contract. The power was conferred, to be exer- 
cised for the benefit of the local public, and not 
for the bevefit of individuals or private corporate 
bodies. Asa general rule, [ believe without ex- 
ception, one legislature has no power 
future one, not to exercise political power. It may 
bind its successors as to some other matters, by 


to bind a 


entering into a contraet, not involving the polit- 
ical power. But all contracts which impair the 
legislative or political power are not, nor ean they 
be, binding on future bodies intrusted with its 
exercise. If such contracts could be sustained, it 
would be subversive of government itself. And 
thie-view is sustained by the case of Goszler v. 
Georgetown, 6 Wheat. 593. A municipality there- 
fore.in the exercise of political powers, can not 


bind itself even during the continuance, in 
office, of those then controlling the city 
government. Any other rule would lead 


to great embarrassment, and tend to cripple the 
eflicieney of the municipal government. Again 
even admitting, that the Geueral Assembly in 
terms authorized this contract on the terms and 
for the period of thirty years, still I deny the 
power of that body to confer such authority. All 
power for the government of these bodies is in- 
trusted by the people to the legislative depart- 
ment of the government. The legislature can 
not sell or permanently dispose of this power, 
which it simply holds as a trust to be exercised 
for the general welfare. That body may dele- 
gate a portion of this political power to munici- 
palities, to aid in the promotion of good govern- 
ment; but itisa rule, coeval with the common 
law, that the legislature may withdraw 


it, and resume its exercise at pleasure. 
No vested right to it ean be conferred 


on the municipality or individuals. The 
legislature is incapable of alienating such power, 
either to individuals or to corporate bogies. All 
such attempts by the legislature are unconstitu- 
tional and void. ‘The legislature only holds sueh 
power as atrust, and is as incapable of selling it, as 
any other trustee is of selling trust property. The 
power to repeal, amend or modify the charters of 
municipal bodies is inherent and incidental to all 
‘legislative bodies. This must result of necessity, 
as municipalities are merely political organiza- 
tions exercising a portion of the powers of gov- 
ernment simply conferred and revocable at the 
will of the legislature. If then the General As- 
sembly is powerless to alienate or impair its pow- 
er to control these bodies by contract or agree- 
ment with them, then it follows, asa necessary 
consequence, that the legislature can not confer 
the power on the corporation to alienate or im- 
pair the power. What the General Assembly is 
incapable of doing directly, it can not indirectly. 
This, | think, no one will controvert. If, then, 
an authorized contract, similar to the present, 
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deprives the General Assembly of its power to 
repeal a city charter until the contract is 
terminated, it must be held, that the General As- 
sembly had no power to authorize it. To hold 
that it was capable of conferring the power, if 
such results must follow, is to hold the General 
Assembly may by indirection accomplish that 
which it can not by direct means. Then would an 
authorized contract of this character, and for this 
period, have the effect of depriving the General 
Assembly of the power to repeal the charter. If 
such would be the effect, then the General As- 
sembly would be powerless to grant the authority, 
as it would deprive that body of the power to ex- 
ercise a portion of the political power intrusted to 
it, and which it has no constitutional power to 
alienate, or to abdicate its exercise where it may 
be needed. From the very great advance made 
by the Federal Supreme Court on the doctrine of 
the case of Dartmouth College v. Woodward, 4 
Wheat. 518, [ presume there is scarcely a doubt, 
that tribunal would hold the contract bind- 
ing, and the legislature thus deprived of an in- 
alienable power; and not only so, but that trib- 
unal would hold the legislature bound to keep the 
municipality in existence during the period the 
contract would run, that there might be parties 
zapable of executing the contract. From what 
is held or said in Dartmouth College v. Wood- 
ward, supra, no such conclusion can be drawn: 
but the more recent decisions have advanced on 
the doctrines of that case, and seem to be still 
advancing, until no one can predict, whether 
there shall be any limit to the rule. That court 
has overruled a decision of the highest court of a 
State, giving construction to its Constitution, by 
a most refined, if not an impalpable distinction, 
between the meaning of words, to protect a grant 
in a private corporation. See University v. Peo- 
ple, 99 U. 8. 309. Whilst 1 deny the power, still 
that court will, I suppose, still exercise it, and the 
State authorities will, I presume, conform their 
action to the rule, however unfounded. If then 
that court would hold that such a contract, by a 
municipal corporation, with a private corporate 


body, deprives the legislature of power to 
repeal the charter of the municipality, 
simply for the purpose of protecting the 


interest of the gas company, however urgent- 
ly public necessity might demand a repeal, then 
the State courts should not hesitate to hold all 
grants of power tg enter into such contracts un- 
constitutional and void. The State should en- 
deavor to retain enough of their constitutional 
power to afford reasonable protection to the civil 
rights of its inhabitants, and to maintain good 
government. Believing, as I do, that if this court 
were to hold the General Assembly has power to 
authorize such a contract. that by the city enter- 
ing into it, all legislative power of repeal of its 
charter would be held by the Federal Supreme 
Court to be lost—I must therefore hold, independ- 
ent of other considerations, that the law is uncon- 
stitutional, if it authorizes this contract to run 





for any period beyond the time for which the 
mayor and city council, making it, were elected: 
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PRACTICE — NUNC PRO TUNC ENTRY IN 
CRIMINAL CASES. 


SMITH v. STATE. 





Supreme Court of Indiana, January, 1881. 


Courts have the power to make a nunc pro tunc en- 
try of a judgment rendered ina criminal case ata 
former term. The rendition of a judgment and the 
entry thereof are distinct and different acts, each 
from the other; the former is the act of the court, the 
latter the act of the clerk. 


J. W. Williams, for appellant; D. P. Baldwin. 
Attorney General, and W. W. Thornton.for appellee, 

Howk, J., delivered the opinion of the court: 

This case was commenced before a justice of the 
peace of Clark county, and was founded upon an 
affidavit, wherein it was charged in substance, 
‘that on the 14th day of August, 1878, at the 
county of Clark and State of Indiana, Henry 
Smith did unlawfully disturb, molest and inter- 
rupt a collection of citizens of the State of Indi- 
ana, then and there assembled for a lawful pur- 
pose, to-wit, a temperance meeting then and 
there by loud talking and walking over the floor, 
during the time of speaking, contrary to the form 
of the statute,”’ etc. 

The trial of the appellant on this charge, before 
the justice, resulted in his conviction, from which 
he appealed to the Clark Cireuit Court. At the 
October term, 1878, of said court, to-wit, on the 
30th day of October, 1878, the following entry 
was made in this case on the order book of the 
court, to-wit: 
“State of Indiana 

v. } Disturbing meeting. 

Henry Smith. 

Comes now Mathew Clegg, Esq., who prose- 
cutes the plea of the State in this behalf, and the 
defendant also comes in person and by counsel, 
and this case being at issue and for trial, there- 
upon comes a jury to-wit, twelve good and law- 
ful men, competent to serve as jurors, who being 
elected, tried and sworn to well and truly try the 
issues joined in this action and a true verdict ren- 
der, according to the law and évidence, and after 
hearing the evidence, arguments of counsel and 
charge of the court, retire under the charge of a 
sworn bailiff to consider of their verdict and af- 
terwards return into open court their verdict, in 
words and figures following: ‘We, the jury, find 
the defendant guilty, and fine him five dollars. 
John T. Bright, Foreman.’ It is therefore con- 
sidered and adjudged by the’ * * * * In 
this imperfect and unfinished condition, the rec- 
ord of this cause appears to have remained until 


the October term, 1879, of the court below, when. 


on the 3d day of November, 1879, a petition in 
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said cause was presented to the court, in sub- 
stance as follows: ‘To the Hon. Clark Circuit 
Court: Thomas L. Smith, Prosecuting Attorney 
of the fourth judicial circuit * * * * now 
gives the court here to understand and be in- 
formed, that on the 30th day of October, 1878, 
there was pending against one Henry Smith, a 
prosecution for unlawfully disturbing a lawful 
meeting of the inhabitants of the State of Indiana; 
that said Smith was then and there duly tried 
upon said charge by@a jury empanelled for 
the purpose, who returned into court their ver- 
dict, finding said Smith guilty as therein charged ; 
that said Smith was thereupon adjudged guilty by 
the court, and judgment rendered therein, in ac- 
cordance with such verdict; that the proceedings 
of said trial, up to and including the said verdict, 
were duly entered of record in Order Book No. 
23, page 230, except the names of the jury, which 
were omitted from said record; but that the judg- 
ment of the court, so rendered and pronounced 
upon said verdict, and the names of the jurors 
as aforesaid, by mistake, inadvertence or omis- 
sion, were not entered of record. Wherefore, 
said prosecuting attorney moves the court to order 
and direct judgment to be, rendered upon said 
verdict in accordance therewith, now as of that 
date, and such judgment entered of record among 
the proceedings of the court, as of the date when 
such verdict was returned and the judgment of 
the court rendered therein; and that the said 
record be so amended as to show and set forth 
the names of the jurors.” 

The appellant moved the court in writing to 
dismiss the said petition or motion of the prose- 
cuting attorney for two reasons: 

First. ** Because said motion and notice were not 
filed within one year after trial therein men- 
tioned.” 

Second. ‘‘Because no such order could be made 
after the term at which such trial was had.” 

This motion was overruled by the court, and to 
this ruling the appellant excepted; and failing and 
refusing to plead further, the court found from the 
proofs adduced, that the material allegations of 
said petition or motion were true, and rendered 
judgment accordingly, amending and correcting 
the record of this cause in the manner prayed for 
in said petition, to all of which proceedings the 
appellant at the time excepted and appealed to 
this court. * * * * The rendition of a judg- 
ment and the entry of such judgment are different 
and distinct, each from the other. The former is 
the act of the court, while the latter is the act of 
the clerk of the court. Anderson y. Mitchell, 58 
Ind. 592. It can not be doubted, we think, that 
the courts of this State are possessed of full and 
ample powers to correct mistakes and supply 
omissions in their records, whenever and wherever 
the records afford the means for making such cor- 
rections and supplying such omissions. When- 
ever the record shows that proceedings have been 
had, or a judgment has been rendered in any case 








of which no proper or sufficient entry has been 
made by the clerk, it is the duty and within 
the powers of the court, upon proper ap- 
plication and notice, to supply such omission 
by the requisite nunc pro tunc orders and en- 
tries. These powers of courts are chiefly de- 
rived from an Act of Parliament, 8 Henry 6, 
ce. 12, which, with the common law of England, 
is a part of the law of this State. By said Act of 
Parliament, as applied to this State. it is pro- 
vided in effect, that the judges of the courts, in 
which any record. etc.. for the time shall be, shall 
have power to examine such records, ete., by 
them and their clerks, and to reform and ameud 
in affirmance of the judgments of such records, 
ete., “tall that which to them, in their discretion, 
seemeth to be misprision of the clerks therein,’* 
ete. Makepeace y. Lukene, 27 Ind. 435; Hunter. 
v. Brownsville Turnpike Co., 56 Ind. 213; Bales 
v. Brown, 57 Ind. 282; Miller v. Royee, 60 Ind. 
189; Newhouse vy. Martin, 68 Ind. 224: and Reily 
v. Burton, 70 Ind.— 

In his motion to dismiss the petition or motion 
of the prosecuting attorney, in this case, the ap- 
pellant assigned, as we have seen, two causes for 
such dismissal, namely: 1, because the petition 
was not filed, and notice thereof was not given, 
within one year after the trial of the cause; and, 
2, because no such order as the petition prayed 
for could be made after the term at whieh the 
trial was had. We are of the opinion that neither 
of these causes was well assigned. We know of 
no rule of law, and the appellant’s counsel has 
not informed us of any such rule, which would 
require the petition or motion of the prosecuting 
attorney to be filed, and notice thereof to be given, 
within one year after the trial of the cause; or 
which would prevent the court from making the 
order prayed for, after the term at which the trial 
was had. We think, therefore, that the court did 
not err in overruling the appellant’s motion for the 
dismissal of said petition. 

None of the other errors assigned by the appel- 
lant are shown by the record of this cause now 
before us. All the presumptions are in favor of 
the correctness of the decision of the trial court; 
and, therefore, the appellant should have so 
saved and presented in the record the alleged 
error of which he complains in this court. as to 
exclude every reasonable presumption in favor of 
the decision below, Myers v. Murphy. 60 Ind. 
282. The judgment is affirmed. 


NoTE.—This case 1s a valuable authority upon the 
power of courts in criminal cases te make a nunc pro 
tunc entry after rendition of the judgment of the 


court. Few such entries have been made in such 
cases. In State v. Harrison, 10 Yerg. 542, it was held 


that such an amendment could be made, and an in- 
dictment lost during the trial could be supplied from 
the memory of the judge, but not from the affidavit 
of the clerk. In People v. Stone, 9 Wend., the 
court made a nunc pro tunc entry of the quashing of the 
indictment, so that the State could bring a writ of er- 
ror. See People v, Onondaga, 2 Wend. 631.. In Bi- 
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lansky v. State, 8 Minn. 427, the court says, speaking 
of such entry after the term at which the trial was 
had: ‘*The fact that the case is a capital one, is 1n no 
way an absolute bar to its exercise, but should serve 
to inspire the court with so anxious a solicitude to be 
right, as to insure certainty. We see no good reason 
why the court should not have made the amendment 
that it did in this case.”? The court says in Common- 
wealth v. Weymouth, 2 Allen, 144: “It is not con- 
tended that the court has any less power or control 
over its records in a criminal case, than in one which 
affects the parties civiliter only. Certainly there is 
no ground for any such distinetion.’’ Hx parte Lange, 
18 Wall.163. Where the defendant, after plea of guilty 
was entered, was permitted to go at large, several 
terms afterwards, on motion, sentence was pro- 
nounced. Commonwealth y. Chase, Thacher’s Crim. 
Cases, 267. ; 

The foregoing cases hold, except those cited in 
Thacher’s and in Yerger’s reports, that the re- 
cord may be amended at any term after judg- 
ment is rendered. ‘The following cases hold such 
amendments in order atany time during the term 
at which judgment is rendered, or at any time after 
the commencement of the prosecution and before ren- 
dition of the judgment. Rex v. Fletcher, R. & Ry. 
58; People v. Thompson, 4 Cal. 238; State v. Roberts, 
2 Dev. & B. (N. C.) 540; Gibson v. Commonwealth, 
2Va. Cas. 111: Commonwealth v. Quarm, Id. 89. 
Where the court adjourned on the first day of the 
term until the next day, but the clerk entered on the 
record, ‘‘ordered that the court adjourn until court 
in course,’’ such entry meaning until the next term, 
and the next day the judges convened and held court, 
and the record recited ‘‘*the court met according to 
adjournment;’’ it was held, that without correcting 
the previous entry (the court holding several days’ 
session) the subsequent entry showed the first to be a 
elerical error. Commonwealthy. Miller, 6 Dana, 315. 

Where the indictment was returned into open court 
by the grand jury, but the record failed to show the 
fact, it was amended by azunc pro tunc entry. Bur- 
nett v. State, 14 Tex. 455; State v. Pearce, 14 Ind. 
426; Long v. State, 56 Ind. 133, 182; State v. Clark, 
18 Mo. 432. But the defendant must be present when 
such entry is made. Green y. State, 19 Ark. 178. 
Where several judges preside in succession at the 
same term, all the proceedings remain subject to the 
order of the judge presiding until the end of the 
term. State v. Womack, 17 Texas, 277. 

When the court has pronounced judgment, it has 
power at the same term, and before such judgment is 
satisfied, to change or modify it, (Common- 
weaith v. Goddard, 13 Mass. 455); or to re- 
verse it. Commonwealth v. Weymouh, 2 Al- 
jen, 144; Miller v. Frinkle, 1 Parker Crim. 
Cases, 374; King v. Price, 6 East, 322; King v. 
Justices, 1 Maul. & Selw. 442; Jobe vy. State, 28 Ga. 
235. Where the judgment rendered is void, another 
one may be rendered and entered at a subsequent 
term. Easterling v. State, 2 Moore’s State Cases, 
1086; Ss. C. 35 Miss. 210. Where the court by mistake 
sentenced the defendant tothe Reform School instead 
of to the county jail, and at the next term ordered 
him returned and re-sentenced him to such jail, the 
latter sentence was held void, but it did not invali- 
datethe former. Lx parte Mason, 8 Mich. 70. It is 
incompetent for the clerk of the court at a subsequent 
term to make an entry of what transpired at a pre- 
cedingterm. McQuillen y. State,8 Sm. & M. 587. 

The court has the same power over a record at an 
adjourned term,that it has at a regular term, to make 
a nunc pro tuncentry. Van Dyke v. State, 22 Ala. 57. 
Where the defendant has served out a part of his 









sentence, the court can not, at the same term, change 
the judgment and inflict a greater punishment. Brown 
v. Rice, 57 Maine, 56; People v. Duffy, 5 Barb. 205. 

An appellate court will not delay the decision of a 
case, in order that the State may procure a nunc pro 
tunc entry to be made in the court below and have it 
certified up by certiorar/. Sawyer v. State, 17 Ind. 
435. The entry of a judgment nunc pro tune stands 
as of the day it was rendered. Anderson v Mitchell, 
58 Ind. 592. Where an attorney was appointed in 
writing judge pro tempore by the judge of the court, 
andsuch appointment was by accident omitted in en- 
tering up the record of theglay’s proceedings, such 
regular judge can afterward order such appointment 
to be entered nunc pro tunc at the same term. Kam- 
biesky v. State, 26 Ind. 225. 

The forfeiture of a recognizance may be entered 
nunc pro tunc after suit brought upon it. Well- 
man V. State, 5 Blackf. 343. W. W. THORNTON. 





MORTGAGE — IMPROVEMENTS AFTER DE- 
FAULT BY MORTGAGOR’S LICENSEE — 
ESTOPPEL. 


MASTERSON vy. WEST END NARROW GAUGE 
R. CO. 





Supreme Court of Missouri, October Term, 1880. 


1. Prior to default by the mortgagor, the mortgagee 
can not forbid the former or his licensee from doing 
any work on the mortgaged premises which does not 
impuir the value of the land as a security for the debt. 

2. After the trustee or mortgagee by reason of the 
default, was entitled to take possession of the prem- 
ises, and he had knowledge that defendant was 
building thereon its railroad under a parol license or 
an unrecorded deed, given or made priorto the de- 
fault, it was the duty of the plaintiff to have notified 
defendant of his right to possession, and to forbid 
its further proceeding with the work. 

3. Equity will not permit the mortgagee to lie by af- 
ter the default, and, making no objections, see valu- 
able improvements erected on the premises by a third 
party in good faith, under a license from the owner, 
and, when the structure is completed, deprive the 
third party of its enjoyment. 


Appeal from the St. Louis Court of Appeals. 

HlouGu, J., delivered the opinion of the court: 

This is an action of ejectment to recover a strip 
of ground, situated in the City of St. Louis, upon 
which the railroad of defendant is located. Both 
parties claim under William T. Gay. At the trial 
in the circuit court the plaintiff read in evidence 
a deed of trust dated May 27, 1874, recorded May 
29, 1874, executed by William T. Gay and wife to 
A. M. Britton, trustee, to secure to plaintiff a 
principal note of $29,000, due in five years, and 
ten semi-annual interest notes, all executed and 
delivered by the said Gay to plaintiff, and of even 
date with the deed of trust, conveying a tract of 
land containing the premises sued for; also the 
deed of Wm. IT’. Gay and wife, by said trustee, 




















































dated June 8, 1875, recorded June 9, 1875, con- 
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veying to plaintiff, pursuant to a sale made under 


said deed of trust, said tract of land. Testimo- 
ny was given by plaintiff, tending to show * that 
he never had actual notice, nor actual knowledge, 
nor actual information, that a railroad had been 
surveyed or located, or in pert, or in any manner 
constructed upon the premises sued for, until his 
first visit to the premises, which occurred about 
three weeks before June 8, 1875."* 

The value of the monthly rents and profits and 
the amount of damages were established, and 
plaintiff rested his case. 

The defendant gave in evidence a deed from 
William T. Gay and wife to the St. Louis and 
Florissant Railroad Company, dated September 
19, 1874, recorded September 23, 1874, conveying, 
in consideration of one dollar, the right of way 
for said railway, along and upon the premises 
sued for; also documentary evidence showing 
that the defendants had succeeded to the rights of 
the St. Louis & Florissant Railroad Company. 

Oral evidence was given on defendant’s behalf, 
tending to show that in 1872 the St. Louis & 
Florissant Railroad Company surveyed and lo- 
eated its railroad upon the premises sued for with 
the verbal permission of William 'T. Gay, and 
subsequently, in 1873, the right of way across 
said premises for said railroad was conveyed by 
deed of said Gay to said company; said deed, 
however, was never reeorded and was lost, and 
the deed of September 19, 1874, read in evidence, 
was in lieu thereof, 

In 1873, some grading was done by the com- 
pany along the line of the railroad, and upon the 
premises sued for. The work was suspended in 
that year by reason of the panic, and in 1874 the 
last work onthe road by the St. Louis & Floris- 
sant Railroad Company was performed, and said 
corporation became insolvent; and in January, 
1875, its property, etc., was soid under a morigage 
of sale August 20, 1874,and purchased by Lion- 
berger, and by him conveyed to the defendant, 
February 1, 1875; and in 1875 defendant entered 
and commenced work upon the premises in ques- 
tion, and put in culverts and erected trestle-work, 
and finished the embankment and laid the iron 
and ties, so that upon May 29, 1875, the first con- 
struction train, and on June 12, 1875, the fii st pas- 
senger train passed over the premises, and there- 
after defendant fenced in the premises. The 
plaintiff never objected to defendant’s opera- 
tions until about a month after the cars com- 
menced running, when he demanded payment for 
the land in dispute. 

It does not plainly appear when the road was 
completed so as to be ready for the cars, nor does 
it appear when the default occurred in the pay- 
ment of the notes made by Gay to the plaintiff, 
for which the land sued for was sold by the trustee, 
Britton. 

The cireuit court rendered judgment for the 
defendant.which was reversed by the Court of Ap- 
peals, and the defendant has appealed to this court. 
The Court of Appeals held that. as the plaintiff 
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took the trust deed without notice, actual or con- 
structive, of the rights of the Florissant Railroad 
Company to which the defendant succeeded, he 
Was entitled to recover, and that the facts stated 
in the record did not bring the defendant within 
the rule laid down in Provost v. Railroad, 57 
Mo. 256, and Baker v. Railroad, Id. 265. {n this 
opinion we fully concur; but as the case is to be 
retried, we think it proper to add afew observa- 
tions upon the last point. 

It is very clear that none of the acts, done by 
the railroad company upon the lands sued for 
prior to default in the payment of the debt or in- 
terest secured by the trust deed, called for any ac- 
tion onthe part of plaintiff, who was the bene- 
ficiary in said deed, even if he had known of them. 

Prior to the default of the mortgagor, the 
mortgagee had no right to forbid the mortgagor or 
his licensee from doing any work on the mort- 
gaged premises, which did not impair the value 
of the land as security for the debt. 

If it clearly appeared, however, that after the 
trustee,by reason of default in the payment of any 
of the interest notes, became entitled to take 
possession of the land for the beneficiary, the de- 
fendant’s road was in process of construction and 
not completed, and the plaintiffs had knowledge 
that the defendant was building its read undera 
parol license or an unrecorded deed, given or 
made prior to the default, we think it would have 
been the duty of the plaintiff to have notified the 
defendant that there had been a default in the 
payment of the notes,and that he was entitled to the 
possession of the land, and to have forbidden the 
further prosecution of the work. This duty results, 
as we think, from the nature of the estate of the 
mortgagee. A mortgage in this State is a mere 
security for the debt; and notwithstanding the le- 
gal title is nominally in the mortgagee, the mort- 
gagor is still considered the owner and entitled 
to the possession until default. Woods v. Hilder- 
brand, 46 Mo. 284. Such being the law, we do 
not think it would be equitable to permit a mort- 
gagee to lie by after the default of the mortgagor, 
and see a valuable and costly improvement erect- 
ed on the mortgaged premises by a third party in 
good faith, under a license from the owner of the 
land, making no objection whatever, and when 
the structure is completed, deprive such party of 
its enjoyment. In such case, we think the license 
of the owner should be held to be the license of 
the mortgagee. The judgment of the Court of 
Appeals will be affirmed, and the cause remanded 
to the circuit court for anew trial. All the judges 
concur. 
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ABSTRACTS OF RECENT DECISIONS. 
\ 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 





BRIBE RY—EXTORTION.—Clark and Fulton held 
a license in 1864, to transport cotton. by way of 
New Orleans, from certain parishes in Louisiana 
giving bond and complying with prescribed reg- 
ulations... By the terms of the license, cotton, 
transported without the original permits or certi- 
fied copies thereof, was subject to seizure and 
condemnation. A seizure was made when the 
claimants had not in their possession any of the 
necessary papers to authorize the transportation, 
although it appears that the bond had _ been filed 
with the acting collector. Clark and Fulton, when 
the seizure was made, attempted. not to secure the 
release of their property by producing the neces- 
sary evidence of their rights, but by bribing a 
subordinate officer in the military service, in or- 
der to obtain the pass which they desired. The 
officer made no demands, but merely accepted 
what they offered him. The matter came up on 
their claim against the United States in the Court 
of Claims, and it is held, that it was a case of 
bribery, not of extortion; that the claimants are in 
pari delicto with the oflicer they corrupted; that 
they could not recover back the money from him, 
nor could they recover it from the United States 
after it had been taken from him by the govern- 
ment as a punishment of his corrupt conduct; 
that it would not have been sufficient, as they 
claimed, to have made proof of the execution and 
due delivery of the bond, but that it was also 
necessary to show the permits and prove that the 
purchases had been made in good faith under 
them. Affirmed. Appeal from the Court of 
Claims. Opinion by Mr. Chief Justice WAITE.— 
Clark v. United States. 

COMMON CARRIER — ADMIRALTY JURISDIC- 
TION.—The steamer Ventura, plying between two 
ports in California, and traversing in her voyages 
the Pacific Ocean, was lost at sea with her cargo. 
The owners of the cargo sought to hold the own- 
ers of the steamer responsible as common carriers 
upon the ground that, as the voyage in which the 
disaster occurred begun at one part in California 
and ended at another in the same State, such voy- 
age was in the nature of inland navigation, and 
the owners of the steamer were not entitled to 
the limitation of liability prescribed in sec. 4283 
of the Revised Statutes. Sec. 4289 excepts from 
the limitation prescribed in the former section, 
the liability of owners of canal boats, barges, 
lighters, or any vessel of any description used in 
rivers or inland navigation. ‘On the trial the 
court instructed the jury that, if the jury believed 
that the said losses occurred solely by reason of 
the negligence of the master of said ship, and 
without the privity or knowledge or neglect of 
said defendant, that said section 4283 of the Re- 
vised Statutes fully exonerated the defendant from 
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liability for any such losses.*’ There was a ver- 
dict and judgment for defendant. Held, that 
Congress has power to regulate the liability of the 
owners of vessels navigating the high seas, but 
engaged only in the transportation of goods and 
passengers between ports and places in the samé 
State; that commerce includes intercourse, navi- 
gation, and not traffic alone; that navigation ci 
the high seas is necessarily national in its charac- 
ter, is clearly a matter of **external concern,” and 
must, therefore, be subject to the national govern- 
ment. Affirmed. In error to the Cireuit Court 
of the United States for the District of California. 
Opinion by Mr. Chief Justice WAITE.—Lord v. 
G.N. & P. ete. Steamship Co. 

PRACTICE—WRIT OF ERROR.—A writ of error 
was duly returned to the proper term, transcript 
filed in time, citation issued and properly served, 
but, by inadvertence, no fee bond was given, and 
the cause was not docketed during the term. No 
motion to docket and dismiss wasever made. At 
the next term,the mistake having been discovered, 
a fee bond was given, and the cause docketed in 
form. After this a motion was made by defendant 
in error to dismiss the cause, and the motion was 
denied. In error to the Circuit Court of the 
United States for the Western District of Mich- 
igan. Opinion by Mr. Chief Justice WA1TE.—Ed- 
wards v. United States. 

PATENT LAW.—A bill in equity was filed by 
plaintiff in error for infringement of his patent 
for stamps used by defendant, who was at the 
time of the alleged infringement a collector of in- 
ternal revenue. Among other defenses it was in- 
sisted, that there had been no infringement; that 
the stamps used by defendant in his official dutv 
were different from those described in the speci- 
fications of plaintiff's patent. The court below 
dismissed the bill. and it is held, that pretermitting 
all other defenses, the judgment must be af- 
firmed, because the stamps used by defendant are 
essentially different from those claimed by plaint- 
iff, and therefore there was no infringement. Af- 
firmed. Appeal from the Circuit Court of the 
United States for the Southern District of New 
York. Opinion by Mr. Justice HARLAN.—Fletch- 
er v. Blake. 

MANDAMUS—CosTs.— Where an official has been 
compelled by writ of mandamus to perform a 
duty of his office, it is held to be imperative upon 
the court to award as against him the legal costs 
which the prevailing party has expended iu ob- 
taining his rights. The official character of the 
defendant is no protection to him against this 
character of liability, it is his personal default 
that warrants the writ, and the costs must fall 
upon him personally. Judgment for costs. In 
error to the Supreme Court of the District of 
Columbia. Opinion by Mr. Justice MILLER.— 
United Statss, ex rel.v. Schurz. 

FRAUD —LIEN—PRINCIPAL AND AGENT—NO- 
TICE.—Van Riswick conveyed real estate to Co- 
burn, who gave his three notes, payable in one, 
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two and three years respectively for the purchase- 
money, and executed a deed of trust conveying 
the property in question to Ward, as trustee, au- 
thorizing him, ‘‘upon full payment of the notes 
and not otherwise,’’ to re-convey the property to 
Coburn. Before the maturity of either of the 
notes, Coburn conveyed the land to Mayhew, sub- 
ject to the deed of trust. Ata later day, but still 
before either note fell due, Mayhew applied to 
appellant for a loan, to be secured upon the prop- 
erty, and appellant’s agent, Bigelow, employed 
Ward (the trustee) to examine the title and see 
that appellant had the first lien upon the prop- 
erty. Ward, with the consent of Van Ris- 
wick, who still held the first of the Coburn 
netes, but without the consent or knowledge 
of Eldredge, who held the o her two, executed a 
release of the property; and to set aside the deed 
as a fraud upon his rights, Eldredge brought suit. 
It was in evidence that Bigelow learned that the 
notes had not been paid, and it is held that his 
knowledge of that fact must be imputed to his 
principal, the appellant,and both must be charged 
with the knowledge of the law and the inability 
of the trustee at that time to release the proper- 
ty. Itis held, further, ‘that where a purchaser 
(and a mortgagee or trustee of a trust deed stands 
in the same position) takes a deed, has informa- 
tion at the time that a prior mortgagee or trustee 
in a prior deed, has released the property from 
the mortgage or trust, without payment of the 
notes or their surrender, or express authority from 
the holder of them, such purchaser will take the 
property subject to any equitable right of the 
holder of the notes, to secure the payment of 
which the mortgage or the trust deed was exe- 
euted.”’ Affirmed. Appeal from the Supreme 
Court of the District of Columbia. Opinion by 
Mr. Justice FreLp.—Conn. Gen. Life Ins. Co. v. 


Eldredge. 





SUPREME COURT OF ILLINOIS, 
February 7, 1881. 


CHANCERY PRACTICE—VARIANCE—PARTNER- 
SHIP ACCOUNT — PRIOR SETTLEMENT.—1. The 
allegations ina bill in chancery and the proofs 
must agree, or no recovery can be had. [f the 
complainant fails to prove his case as made by the 
bill, he will not be entitled to recover, although 
the facts actually proved by him would have en- 
titled him to relief had his bill been framed upon 
a different theory; and a party can not avail him- 
self of any fact established by the proofs, which 
has not been alleged in his bill. 2. Whena bill 
proceeds upon the theory that there is a general 
unsettled partnership account, and that a true and 
fair adjustment of the same will show an indebt- 
edness from the defendant partner to the other 
two, and that the right to such indebtedness has 
passed to the complainant under sale in bank- 





ruptcy proceedings against the other two partners, 
and praying for an account, the failure to estab- 
lish any one of these facts which the theory of 
the bill assumes to exist, will be fatal to the 
whole case, as they are severally indispensable, 
and as a whole constitute the very foundation 
upon which the right of recovery rests. 3. Where, 
prior to a bill for the adjustment of a partnership 
account, filed by a purchaser of the interest of two 
of the firm, it appeared that there was a final ac- 
counting and settlement between the partners, 
and that the defendant partner then made a com- 
plete sale and transfer to his other partners of his 
entire interest in the partnership effects and bu- 
siness, including the notes and accounts: Held, 
that the bill could not be maintained, and was 
properly dismissed, in absence of any mistake or 
error in the settlement being shown. 4. Where, 
on the settlement of partnership accounts and the 
sale of the entire interest of the out-going part- 
ner, including notes and accounts, certain notes 
and claims were selected from the others as a 
“guarantee account’? to cover bad debts of the 
old firm, and the out-going partner expressly 
promised to pay his proportionate share of any 
deficit in such ‘‘guarantee account,” it was held, 
that in case of any deficit the remaining partners, 
or their assignee, after a proper demand, would 
have a complete remedy at law upon the promise. 
5. While parties to a suit may waive their rights, 
it is very questionable whether they may by mere 
private agreement dispense with the ordinary 
forms of procedure, and adopt others in their stead, 
and require courts to consider cases thus present- 
ed for determination, as that the court in a bill in 
chancery may pass upon evidence at variance 
with the frame and theory of the bill, and grant 
such relief as the proof shows the complainants 
entitled to. Aflirmed. Opinion by MULKEyY, J.— 
Kellogg v. Moore. 


WILL— POWER OF EXECUTOR TO MORTGAGE 
LANDS.—1. Where a testator clothed his executor 
with discretionary power to sell such unproduct- 
ive property as in his judgment would be to the 
interest of the estate, or conyert the same into 
productive property by making improvements 
thereon, whenin his judgment and discretion jus- 
tified by the condition of the estate, and through- 
out the will his intention appeared to have his 
executor to keep his estate intact so far as able, 
and generally to manage it in such way as to 
make it as profitable as possible, it was held, that 
the executor had the power to borrow money to 
improve unproductive real estate and to give a 
mortgage on the property to secure the loan. 2. 
Where an executor is empowered generally by 
will to improve unproductive real estate, and such 
power is practically without limit, being an au- 
thority to make improvements to any extent which 
in his judgment and discretion the condition of 
the estate warrants, it will be presumed that the 
testator intended to give his executor such power 
over the estate as would enable him to_raise what- 
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ever means would reasonably be required in mak- 
ing the contemplated improvements, and this in- 
cludes the power to mortgage. 3. Whena trustee 
has acted in good faith in a matter pertaining to 
the trust, aad it is evident from the instrument 
creating the trust that it was intended to clothe 
him with a large discretionary power in the dis- 
charge of his duties, and it does not clearly ap- 
pear that he has transcended them, courts of 
equity are not inclined to disturb and unsettle an 
important business transaction thus entered into 
by him to the detriment of third parties who acted 
in equally good faith. Affirmed. Opinion by 
MULKEY, J.—Starr v. Moulton. 


CORPORATIONS — LIMITING LIABILITY OF 
STOCKHOLDERS—NOTICE— ESTOPPEL—CAPITAL 
Stock A Trust Funp.—1. Where a private cor- 
poration organized under a special charter which 
did not make stockholders personally liable for 
the debts of the corporation, and its capital stock 
was fixed at $200,000 in shares of $100 each, by 
the charter, with the privilege of increasing the 
same to $1,000,000, and the stock was afterwards 
by resolution, increased to $300,000, and various 
persons subscribed under a written agreement in- 
corporated into the subscription paper, that no 
assessment should be made upon the stock of the 
company, and that each subscriber was to pay ten 
dollars upon each share of stock subscribed as the 
sum total he was to pay, it was held, that while 
such contract might be binding between the cor- 
poration and stockholders, it was invalid and void 
as against creditors of the corporation who had no 
notice of the same at the time of dealing with the 
corporation, as being against public policy and 
justice, and that such creditors could enforce pay- 
ment of such stock to the extent of their demands 
against the corporation. 2. When a charter of a 
private corporation was passed in 1867, before the 
adoption of the present Constitution, and before 
the passage of the general incorporation act, it 
was held, that it was not affected either by the 
Constitution or the general law on the subject. 3. 
It is competent for a corporation to contract with 
its stockholders. A corporation has no existence 
apart from its officers conducting its affairs and 
who represent the shareholders. As between 
themselves, any contract fairly entered into 
would seem to be valid. At all events, a corpora- 
tion will be estopped to say its contract is ultra 
vires, and sue its stockholders upon obligations 
arising by implication of law that it has once sol- 
emnly waived. But no such doctrine can be ap- 
plied to creditors of a corporation. 4. The capital 
stock of a corporation is a trust fund that the di- 
rectors may not give away or misappropriate to 
the prejudice of parties whom they have invited 
to deal with the corporation. The State grants 
the franchise on the understanding that the corpo- 
ration created will have a capital stock, which is 
usually fixed, which is for the security of all per- 
sons who deal with the corporation, as well as to 
afford the means to accomplish the objects of the 








incorporation. 5. Where the charter has fixed the 
minimum amount of capital stock, the stock- 
holders have no warrant for saying a less sum shall 
constitute the same, as it would abrogate by pri- 
vate agreement the provision of their charter. 
Any device by which the members of a corpora-— 
tion seek to avoid the liability which the law 
imposes upon them, is void as to creditors, whether 
binding or not as between themselves. Nor is it 
in the power of shareholders, by private agree- 
ment with the corporation, to make the shares of 
stock issued to them non-assessable, so as to excuse 
payment for such stock at its par value against 
creditors. Reversed. Opinion by ScorTtT, J.— 
Union Mut. L. Ins. Co. v. Frear Stone Mfg. Co. 





SUPREME COURT OF MISSISSIPPI. 
October Term, 1880. 


SURETIES—CONTRIBUTION—SOLVENT AND IN- 
SOLVENT EstaTEes.—Both sureties on a bond died. 
The estate of one was solvent, that of the other 
insolvent. The creditor proved the full amount 
of the liability under the bond as a claim against 
the insolvent estate, and received on it an amount 
less than one-half of the claim, and the remain- 
der of it, being more than half, was paid by the 
estate of the solvent surety. The other creditors 
of the insolvent estate, uniting with its adminis- 
trator, exhibited this bill against the solvent es- 
tate, to compel it to pay back one-half of the sum 
paid by the insolvent estate on the claim under 
the bond. The bill was dismissed on demurrer, 
and the question was whether the administrator 
of the insolvent estate can, fot the benefit of its 
creditors, recover of the solvent estate the excess 
over what would have been the sum paid by the 
insolvent estate, if the claim by virtue of the 
bond had been proved for half of its amount in- 
stead of the whole of it. The court, after notic- 
ing a conflict of authority (Hess’ Estate, 19 P. 
F. Smith, 272; Maxwell v. Heum, 3 Ross L. C. 92), 
affirmed the decree. Opinion by CAMPBELL, J. 
—Apperson u. Wilbourn. 

MARRIED WOMAN—ENGAGED IN TRADE AS A 
FEME SOLE—CONTRACTS—PLEADING.—The Mis- 
sissippi statute provides that ‘‘when a married 
woman engages in trade or business as a feme sole, 
she shall be bound by her contracts made in 
course of such trade or business in the same man- 
ner as if she was unmarried.’’ Under this stat- 
ute, the court held: 1. That a woman, who had a 
plantation operated for her account, could not be 
considered a feme sole as to such operations, be- 
cause such contracts are among those enumerated 
by the statute, which she may make, as a married 
woman. 2. That in an action at law against a 
wife and her husband, on a contract made by her, 
not when engaged in trade or business as a feme 
sole, but as a married woman, under circumstances 
provided for by law, it is not essential to the 
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validity of the judgment obtained, that the decla- 
ration shall aver, not only the existence of the 
conditions enabling the woman to make a valid 
contract, but the further fact that at the time of 
the institution of the action she continued to be 
the owner of separate property liable to the sat- 
isfaction of the demand. Aflirmed. Opinion by 
CAMPBELL, J.—Duncan v. Robertson. 


INSOLVENCY — ‘UNFAIR’? PREFERENCE— AT- 
TACHMENT. — 1. The right of a debtor, though 
insolvent or in failing circumstances, to give a 
preference to one or more of his creditors, if it be 
bona fide, and with no intent to secure a benefit to 
himself, is a firmly established rule in the juris- 
prudence of this State. 2. The attachment law of 
1857, re-enacted in 1871, authorizes a seizure of 
the debtor’s estate, before judgment, for certain 
specified dispositions of his property, either con- 
summated or threatened; but it does not under- 
take to lay down rules by which the validity of 
these dispositions is to be tested, nor to denounce 
as illegal dispositions which were thereiofore valid ; 
and unless ‘‘an unfair preference”’ is to be an ex- 
ception, all of the dispositions of property which 
are causes for an attachment are illegal by the 
genera! law independent of the statute. 3. What 
is an ‘‘unfair preference,”’ the legislature has not 
defined. This must be determined either in ac- 
cordance with the rules of law relating to prefer- 
ences by debtors, or is solely a question to be de- 
termined by the jury. It can not be the true 
meaning of the statute that the question should 
be left solely to the jury, since there would then 
be no certain standard for adjudging the rightful- 
ness of the attachment. 4. What is an “unfair 
preference,’’ must therefore be a question of law, 
when the facts attending it are ascertained. It 
must be determined, like all other legal questions, 
by the law of the land, which is the only test by 
which to determine, in a court, the validity of any 
transaction. 5. The right to make a preference 
results from the dominion which the owner has 
over his property; itis a part of his proprietor- 
ship. The law has not said he shall divide his es- 
tate ratably among his creditors. It has left to 
him the discretion to act as he wills, provided 
only he acts with the honest intent to pay a valid 
debt, and does not, under eover of such a dispo- 
sition, stipulate for a benefit to himself; the re- 
servation of such a benefit would make the as- 
signment different from what it professes to be. 
It would be contrary to the full dominion and 
ownership of the assignee over the property pro- 
posed to be conveyed, because an interest is re- 
served to the debtor and would, therefore, be a 
mere device to secure to the debtor the enjoyment 
of his property as against the just rights of his 
creditors. 6. The reservation must be for the 
personal benefit of a debtor, or a volunteer under 
him. It must be expressed or implied from the 
circumstances, that the preferred creditor can not 
use the property at his will without a violation of 
this express or implied agreement. That the 





debtor may hope, from his relationship to the as- 
signee, as his wife or near relative, or from the 
generosity and friendship of the preferred credit- 
or, that he will be assisted in future, will not vi- 
tiate the transaction. There must be a reserva- 
tion of an interest in the property itself, or in 
property to be finished by the creditor in 
lieu of, or in exchange for it. 7. We conclude, 
therefore, that the word ‘unfair,’ as used in the 
statute, is the exact synonym with ‘‘fraudulent” 
or “‘illegal.”” Affirmed. Opinion by GEORGE, J. 
—Dunbar v. Phillipson. 








QUERIES AND ANSWERS. 





{*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. Tosave trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
sommunications are not requested. | 


QUERIES ANSWERED. 


Que. 9. [12 Cent. L. J. 143.] A owns a piece of 
land and conveys by deed to B. The next day A gives 
Camortgage deed, with power of sale. Both deed 
and mortgage were sent insame envelope to recorder, 
and both filed at same time. Neither B nor C had 
any knowledge of the transfer to the other until after 
A’s death. The land has been sold under mortgage 
to E. Who owns the land? Please cite any authori- 
ties. s. 

Stockton, Mo. 





Ans. No. 1. In answering this question, it will be 
assumed the law of the State to which the query re- 
lates, postpones a prior purchaser to a subsequent 


one whose conveyance shall be first recorded. Only 


that assumption gives life to the question. Wag. 
Stat. (1872) p. 277. The query is easy of solution. 
Deeds are recorded as of the date of lodging inthe 
proper office (Harrold v. Simonds, 9 Mo. 326; Davis 
v. Ormsby, 14 Mo. 175), and the precise hour and 
minute may be shown. Spaulding v. Scanland, 6 B. 
Mon. 358. The recording acts do not apply to con- 
veyances simultaneously recorded. Stafford v. Van 
R., 9 Cow. 316; Rhodes v. Canfield. 8 Paige, 545; 
Greene v. Warnick, 64. N. Y. 220; Jones v. Phelps. 2 


| Barb. Ch. 440. No priority is obtained by the record, 


and the rights of the parties must be determined by 
their equities. Houfes v. Sehultz (App. Ct.), 11 Chi- 
eago L. N. 75; Jones v. Phelps, 2 Barb. Ch. 440; 
VanAken v. Gleason, 34 Mich. 477; Pomeroy v. Lat- 
ting, 15 Gray, 435. In sucha case the maxim, ‘‘Qué 
prior est tempore, potior est jure’’ is applicable. 
Judson v. Coreoran, 17 How. (U. 8S.) 614; Wailes v. 
Cooper, 24 Miss. 208. B has titleto the land. The 
sale under the mortgage passed no title as against B. 
Sherburne, N. Y. D. L. A. 
P.S. The mystery is, by what legerdemain S gets 
both these conveyances into the ‘‘same envelope’’ to 
the recorder, without such notice of the deed in the 
mortgagee, as would of itself postpone his lien, even 
if first recorded. Let him examine: LeNeve v. Le- 
Neve, 3 Atkyns, 646; Ganson v. Tomlinson, 23 N. J. 
Eq. 405; Grasted v. Sutton, 29 N. J. Eq. 613; Heffron 
v. Flanagin, 37 Mich. 274. D.L. A. 
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Ans. No. 2. In the absence of recording laws, ‘Qui 
prior est tempore, potior est jure.’’ Asbetween sev- 
eral unrecorded conveyances, thatof prior execution 
takes precedence. 35 Barb. (N. Y.) 330. Recording 
protects that party whose conveyance is first record- 
ed; where neither of two is first, the recording avails 
nothing. The recording acts have no application to 
simultaneous conveyances. 9 Cow. (N. Y.) 316; 
Hopk. (N. Y.) 569; Clarke (N. Y.) 563. Where two 
mortgages, executed at different dates, were recorded 
simultaneously, the mortgage which was prior in ex- 
ecution, was held to have the superior equity. Houfes 
v. Schultze, 11 Chicago L. N. 75. Had there 
been no recording laws, the deed being prior in exe- 
cution, wouldtake precedence. The recording being 
simultaneous, neither gains a priority by force of the 
recording, andthe parties stand on their rights un- 
changed. The deed must have effect. M. 

Battle Creek, Mich. 
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HIGH ON LyyuNCTIONS. A Treatise on the Law of 
Injunctions, by JAMES L. HigH. Second Edi- 
tion. 2 volumes. Callaghan & Co., Chicago. 
1880. 

To the legal mind, one of the most curious and 
interesting phenomena, connected with the mar- 
velous development of the mercantile and indus- 
trial resources of this country during the last 
decade, is the steady growth of the importance 
and utility of equity jurisdiction of the courts, 
which has certainly kept pace vith material prog- 
ress. Ever since the New York Code of Procedure 
of 1836, (now adopted in many of the States), 
by which the distinction between law and equity 
was formally abolished, or rather attempted to be 
abolished, and all actions, both legal and equitable, 
reduced to a common form, the tendency of all 
the courts to regulate their proceedings upon the 
principles of equity jurisprudence, is observable 
in many of their rulings, upon questions which 
have heretofore been controlled by the doc- 
trines of the common Jaw only. Not only is there 
this tendency to adopt the equity principles 
in what would have formerly been considered 
law cases, but we believe that recourse is more 
frequently had now than under the old system to 
those remedies purely equitable in their nature, 
which even the abolition of the distinction be- 
tween law and equity has been unable to rob of 
their peculiar characteristics. A comparison of 
the tables of cases of this, and of the former edi- 
tion of Mr. High’s work will illustrate our mean- 
ing perfectly. The first edition was printed in 
1873, and yet out of the total of about 5,000 cases in- 
cluded in this volume, nearly 2,300 are new. Mr. 
High’s work has been very thoroughly done, and 
we believe that in each edition he has cited very 
nearly all the adjudications in point, which were 
extant at the time of going to press. 

The addition of these later cases, which make 
the new edition a necessity to the active practi- 
tioner, is the chief point of difference from the 
old, though some parts have been re-written and 





some new chapters added. The work is too well 
known to the profession to require an elaborate 
analysis at our hands. The mechanica] execu- 
tion is good, and is a credit to the Chicago Legal 
News Company, whose imprint it bears. An 
important feature is the full, carefully made, 
analytical index, covering 150 pages. Such an 
index would enhance the value of an indifferent 
book, and the want of it not unfrequently ren- 
ders a good book almost useless to the practi- 
tioner. 








NOTES. 





——The opening of the Supreme Court of the 
United States is an interesting ceremony. To be- 
gin with, there is a degree of dignity and stately 
bearing aboutthe court and its members, which 
permeates even to the most humble attache. 
There isa quiet in the court-room which recalls 
the Sabbath of the Covenanters. When one en- 
ters, the involuntary feeling comes on, that the 
room is set aside only for the contemplation of 
the sober side of life, and woe to him who jibes 
or jokes in the presence of the court. The court 
is opened about this fashion: At twelve o’clock 
(noon) the justices come in from the consulting 
room and take their seats on the bench. Away 
to the left of the chamber is seen a youth- 
ful officer, whose business is to catch 
the first glimpse of the advancing judges. 
Then comes three raps with a ponderous gavel 
by the same officer. This is meant as a signal for 
the audience to rise. Then, with the Chief Justice 
in advance, the judges enter trom the right of the 
chamber. To the rear of the justices’ seat is an 
aisle. In the center is an arched entrance for the 
chief justice. Through this aisle the judges file 
and take position on the right and left. None en- 
ter until the Chief Justice emerges from the center 
entrance. After all have filed in, the Chief Justice 
makes agraceful obeisance to the standing audi- 
ence. Then the justices take seats, a stroke of the 
gavel is made, and the audience seats itself. The 
opening of the court falls upon a youthful officer. 
It is after the old English form. ‘*O yea; oh, yea,”’ 
etc., and concludes with the words, ‘God bless 
the honorable Supreme Court.’’ The court is now 
ready for business. All the justices are clad in 
black silk gowns with an ecclesiastical cut. In 
the dispatch of business the chief justice is quite 
expeditious. He is always ready with a reply to 
a question, and eminently satisfactory. The jus- 
tices on the bench assume different attitudes. 
Justice Miller sinks down low in his chair, and 
but little can be seen of him but the top of his 
head; s6 also does Justice Bradley. ‘The chief 
justice sits erect most of the time when not hear- 
ing an argument, busy in consulting the calendar. 
Judge Harlan is the most striking in appearance 
of any of the judges. He is tall, well built, and 
sits erect.— Washington Star. 





